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QUESTIONS PRESENTED 


Whether Section 301 of Title 12 of the District of Columbia Code 


(limitation of actions) precludes an action in ejectment by former 


legal and equitable omers of realty against private third parties 


who had just acquired the property from the United States, where the 
action could have not bean successfully prosecuted previously because 

of the sovereign immmity doctrine, and where the United States had 
secured possession and alleged title to the property through an att- 
expted judicial condemnation proceeding, but in which proceeding did 

not coxply with es statutes with respect to notice of the condemnation 
nor of notice of an opportunity to be heard with respect to just comp— 


ensation to the principal owners, namely the record owner, his wife, and 


& tenant in possession under a twelve year lease? 


Whether an adpitted dower interest in realty in the District of Columbia 
can be enforced by the wife in an action to recover her interest in the 
property where her husband is still living and where he previously and 
allegedly and involuntarily conveyed the property to the sovereign United 


States, but without her consent as required by local law and without she 


30 


° 


having been legally notified in any manner whatsoever 2s vw (1) 
notice of the condemnation and (2) notice of an opportunity to be heard 
at a time and place with respect to her constitutional right to just ce 


pensation for her one-third statutory and common ‘law interest in the pro- 
| 


perty? 


Whether Section 301 of Title 12 of the District of Columbia Code (Limitation 


of actions) precludes an action by a leasehold tenant for years for damages 


4 

against private third parties who had just acquired the property from the 

United States, where the action could not have been successfully prosecuted 
, | ] 

previously because of the sovereign immunity doctrine, and where the United 


States had secured possession and alleged title to the property under lease 


through an attempted judicial condemnation proceeding, Dut—=+-which proceed- 


ing did not comply with local statutes with respect to notice of the conden- 


nation nor of notice of an opportunity to be heard with respect to just comp- 


ensation to the tenant and others and was thus constitutionally void? 


Whether Section 301 of Title 12 of the District of Columbia Code (limitation 


of actions) precludes an action in rem by the former record! owner of property 


where on the face of the record in the ejectment action it is disclosed that 


— 
. 


the property was conveyed and acquired by Government Agents under duress 


in that they had allegedly ccomenced a judicial condemnation proceeding 


but where they had not followed the local law in giving the owner the 


: 


* yequired notice of the condemnation and notice of an opportunity to be 


& heard with respect to his right to just compensation and in lieu of these 


statutory procedures confronted him with sign or else contract of conveyance 


of the property to the United States, in derogation of his constitutional 


4 
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f rights and those of his wife and tenants of the premises? 


53 Whether Section 310 of Title 12 of the District of Columbia Code (Lim- 


e 


‘ 4dtation-cf actions) precludes an action of ejectment to recover property 


“ 


Snvolved in an attenpted condemnation proceeding by the United States 


where the United States elected not to complete the proceeding and where 


no final judgnent of condemnation appears of record? 


—_———_ 


Is the dower interest of a wife in her living husband's realty extinguished 
gn 2 condemnation contract of conveyance by the husband only and without 


her consent and without notice to her of the condemnation or notice to her 
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of her constitutional right to bs heard with respect to just compensation? 


Whether the United States is a necessary party to a suit in ejectnent for 
| 


possession of realty, now in the possession of private third-parties where 
® se 


such parties acquired the property from the U. S. but where the United States 


title vas a defeasible one since no final judgzent had been ever entered in 


e 


the condemnation proceedings through which the property wes acquired by the 


United States and in which condemnation-proceedings the owner, his wife and 


tenants were not given any notice whatsoever of the condemnation or their 

right to be heard with respect to just compensation and where the record dis- 

closes that the local laws with respect to condemnation were not folloxed sy 

by the United States or the federal laws and Constitution and such acquisition 

by the United States was unauthorized and in excess of porers conferred upon 
See 

the agents of the United States and thus constitutionally void? 


TIS CASS TAS NOT BSSN BEFORE THIS CURT PSFORS 
OTEER TEAN PSNDING MOTION FOR A STAY PENDING 


APPSAY, OR TO ADVANCE T'S CASS FOR EARLY FSARING 


=o Sn OS 
REFSREVCE TO RULINGS NOXS 


TITLS PaGs 


UNITED. STATES COURT OF APPEALS FOR THS DISTRICT 
OF COLUMBIA CIRCUIT 
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Robert a Xunziz (administrator of the General Services 
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JURISDICTIONAL SYATEMSIT 


fhe District Court had jurisdiction of this action being a court of gen- 
eral jurisdiction in law or equity. (D. C. Code Title 1, Section 301 (1940 Ed.) 
with jurisdiction "of all cases in law or in equity between parties, both or either 
of which shall be residents or found within said district", (D. C. Code Title 11, 
Section 306, 1940 H4.). ‘The judgzent below was a final judgment. 
Defendants were all found and served or appeared in the District Court through 


couns. at 


This court has jurisdiction under Title 28 U. S. C. Section 1291. 


STATEKENT OF THE CASE 


oc oe 


the plaintiffs will be identified herein as follows; Louis 4. Montague, as hus- 
band and Ozella 0. Montague, as Wife and Henry George Kling, as tenant. 

Om October 27, 1942, husband and wife were residents in nearby Virginia and 
tenant occupied 2 suite of offices, under a twelve year lease with the husband, in 
the Normandy Building, 1626 K. Street MN. W. Washington, D. C. The husband was the 
record ower of the premises(J. 4. 38). Husband and wife left on said date fora 
Canadian vacation (J. 4. 38). 

On the same date the R. FP. C. requested the Attorney General to commence con- 
dernation proceedings against the prenises(J. A, 19). 

Qn Octoder 30, 1942 an order of the District Court was filed requesting the 
surrender of the prezises. It provided only that it be served upon the husband 


and <2. lecal baxk officials, the later holding mortgages on the premises (J. A. 38). 


Husband and wife had no prior knowledge of the proposed condemnation and returned 


to Washington, on or 2bout Noverter 9, 1942. (J. A. 38) 


The Marshall's return of the above surrender order was served on the husband 


personally at the premises on Oetober 31, 1942. (J. A. 38), by Leaving a copy 


thereof at the office of the husband at the prezises. 

. On November 9, 1942, the date the husband and wife returned from Canede and 
ten days after the above indically secured surrender of the prenises order wes filed 
with the clerk of the District Court, two agents of the R, F. c. caze to the premises 
and told the husband that his premises had been condemed and that the Normandy Build- 
ing was no longer his building. In effect they offered him $475.000.00 for the pre- 
mises and insisted he execute the contract which they had eenenes and if he did not 
go along with them and sign the contract he might have difficulty with the Internal 
Revenue Service, growing out of his liquidation of the Sormandy Corporation in 1941. 

Husband had not been yet served with any notice of the condesnat tion proceeding, 
or any notice of his right to be heard with respect to the compensation tobe paid 
him for his interests in the premises. 4nd no information was given him by the R, 

F. C. agents as eee to such notices under local law, 4nd no copy of the con- 
demnation petition was given him or the list of sixty seven naned defendants which 
was attached to said petition and was signed and dated by the office of the Principal 
attorney, Lands Division, Department of Justice, October 30, 1942 (J. A. 18) 

The docket entry of the District Court does not reflect that the petition 
including Exhibits A and B thereto and the several page list of named defendants 
in the action was filed with the District Court (J. A. 38). Admittedly the jacket 
copies of the District Court file are not stamped filed as is custenarily done in 
the District Clerk's office. (J. ds 47) | 

The present Clerk of the District Court believes the petition was docketed 
opposite the word BILL on October 30, 1942. He does not now however why the 
several exhibits attached to the petition and in particular the several page list 
of named defendants in the action, which included the name of the tenant, was not 


entered on the docket as part of the entry. Mor does he account for the reason 
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Heiectwhy the husband, wife and tenant were not served with a citation of the 
District Court, giving then notice of the condemnation preceeding and also notice 
of an opportunity to be heard at a tine certain with respect to just compensation 
for their respective preperty interests in the premises, all as required by the 


District of Columbia Code, Sections Sections 16-621; 163622; 16-623; 16-624, 1940 


Ed. (J. A. 38) and prior to November 9, 1942, when R. F. C. agents forced their contrac 


Admittedly no notice of the condemnation was ever given to the plaintiffs 
or any of the sixty s¢ven tenants all of whem were named defendants in the suit 
by the attachnent above referred to and attached to the front of the petition, 
with the exception of the wife who was not named in this defendant list. 

Hed the citation above referred to been served upon the plaintiffs as re- 
quired by the above sections of the law, the service would have likely been completely 
executed before Noverber 9, 1942, and the plaintiffs husband and tenant would have 
had knowledge of their right to appear at a tine certain to make claim for just 

of the District Court over the condemnation 
compensation, and the ecentract which likely dissapitated jurisdictior/ would be out. 

Similarly the wife would have had notice of the condemnation and notice of 
an opportunity to be heard with respect to her claim for her dower interest in 
the premises. 

Accordingly there would have been no need for a contract between the hus- 
band and the 2. F. C. with respect to the conveying of the premises to the gov- 
erment agency as the husband would have been assured of his day in court and’. 
an opportunity to establish the value of the premises at or near the figure he 
insisted it wes worth on the market at that time, namely $900.000.00 based on 
the accepted formula of nine tines the gross income (annually) of the premises. 

(J. &. 38) 
The amended complaint and the amendment to the amended complaint both alleged 


the atterpted condemnation of the premises without following the statutory provisions 


of the District of Columbia Code relating to the condemnation of property above 


and as a result therecf the attempted ‘condemnation was COASTITUTIONALLY VOID, (J. &- 


6; 25) for failure to give: (1) notice of the condemnation and (2) opportunity to 


be heard on a day certein with respect to just compensation for the walue of the 
property sought to be condemed. : 

the suit sought an injunction pendente lite to maintain the status of the 
possession of the property which upon hearing was denied. (J. 4. 19). The ruling 
was made from the bench at the close of the hearing and counsel for the defendant 
Kunzig was requested by the Court to prepare proposed findings and conclusions and 
to include the pertinent documents relating to the condemnation proceeding of Nov- 
ember 1942, Docket Ko. 2829. | 

On October-—7, 1969 Counsel for Kunzig served copies of the proposed find- 
ings and conclusions on counsel for appellants. Noticeadly ebeede fron the documents 
relating to the Docket Ko. 2629, was the several page list of sone sixty seven named 
defendants which was attached to the front of the condemnation petition in the jacket 
of the condemation file in the District Court, and including the name of the tenant. 
Counter finding and conclusions were submitted to the District court vy the Appeliante 
On October 28, 1969 the District Court signed the proposed findings and conclusions 
of defendant Kunzig, without modification or any change. 4 separate order of the 
Court denying the injunction was signed by the Court and filed with the Clerk of 
Court on October 28, 1969, but said order is undated. (J. a. 19) 

A motion for rehearing was made and was denied on Yoventer 6, 1959 (J. A. 203 
29). | 

Defendant Kunzig moved to dismiss the amended complaint and the anendzent 
to the amended complaint on September 29, 1959 (J. A. 13). Defendants Wade et. al.; 
filed similar motions anc for summary Judgzent (J. A, 13). The kunzig motion was 
denied January 3, 1970 (J. A. 33), and the Wade et. al. motions on January 1, 1970 


(Je Ae 323 33). 


A motion by appellants for a rehearing of the dismissal was filed on 
January 15, 1970 (J. A. 34) and was denied by a ruling from the bench (J. Aw-40) Jane 9/' 
folloned by a written order ( J. a. AL) Jan. 23, 1970. lari: 

A secomd zotion by aprellants for a rehearing was filed February 2, 1970 and 
was denied with certain amendments to the original order February 11, 1970 (Jo Ao 45) 

A third motion by appellants for a rehearing was filed February 13, 1970 
(J. Ae &7) and was denied on the face of the motion on the same date (J. A. 47) 

gNotice of appeal to this court from the judgment of the ‘District Court 
dated February 13, 1970, was filed April 8, 1970 (J. A. 48) 

The District Court record was forwarded to this Court for a preliminary 
motion, 4. e. stay perding appeal or to advance the case for early hearing. Briefs 
have been subcitted and the ratter is now pending before this courte 

The Joint Appendix and Appellant's Brief will be filed with the Clerk of 


Court and served upon counsel of record May 20, 1970. 


The basic ground of this apreal is that the plaintiffs have been denied 


due process of law under the Constitution of the United States. 


TATUTES INVOLVED 


District of Columbia Code, 1940 Edition: COXDEXAATION 


Filing of fpe Petition, Title 16, Section 620 

Citation ard Notice of the Petition, Title 16, Section 62 

Content of Citation, Title 16, Section 622 

Service oftthe Citation on all ‘interested parties, Title 16, Section 62h 

Declaration of Taking-filing with the petition or any time before juignent 
Title 16, Section 628 | 


- The foregoing statutes are set forth in full in| 


the Joint Appendix (J. A. 38) | 
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District of Columbia Code, 1940 Edition: RELEASS OF DOXER 


Title 30 Section 216--. | 
’ | 
"If the wife of the party executing a deed be not less than 18 years 


¥ age shall desire to release her dower in the property conveyed 
ahe may do so either by joining same deed or by separate deed ex- 
qeuted signed, sealed and acknowledged by her in’ the same manner as 
frovided in Section 402, Title 45, District of Columbia Code, 1940 
duition and her acknowledsezient shal be certified in ike manners 


March 3, 1901, 31 Stat. 1267, Ch. 85h, Sec. &94) 


The District Court wes wrongs in Genying the injunction pendente lite on the 
grounds irreparable injury had not been shown and that it was in effect a suit 
against the United States without itst consent where the facts on the face of 
the record show illezality in the procedures followed in the condemnation action. 
(J. de 19). 

Sicilarly the Court erred in holding that dower is not @ compensatory right 


in a condexzation proceeding. (J. A. 19). 


It was erroneous for the court to find that no fraud in the record had been called 
to its* attention where on the face of the record it shows conclusively that the 
®attexpted comdexnaticn proceeding " flagrantly violated local statutes as to 
notice of condemmation and notice of oprortunity to be heard, and which notices 
if given would have’ appraised plaintiffs of their rights and would have avoided 


the iliezgal co:.tract between the husband and the R F. C. 


B11 of the appellants were entitled to due process of law in the condemnation 
profeeding vwexich means they 211 should have been given the notices as required 


by the local statutes, irrespective of any contract Dotweehe-husband, and R. F. Co 


Time is tolled in a condemnation action where no final judgment has been entered 


and the District Court was wrong in holding that tenant had no standing to sue , 


for denages in the District Court or the Court of Claims for the taking of his 


leasehold without just compensation. 


Time does not run against a person seeking to recovery property from agents of 


the government under general law where it is established the agents acted with- 
Hout lawful authority or in excess of their authority in holding a citizens propert 


9. 


POINTS COXTINUED 


This is not a suit against the United States without its' consent as the 
| 
conduct of the ® F. C. agents was unauthorized and in excess of their 


lawful authority and their actions wes constitutionally 7OID. 


. The amended complaint and the amendment to the amendment complaint allege 
unlawful and unconstitutional conduct on the part of the 2. ?. c. ageats 
and the District Court wrongly dismissed the complaint as = allegations 
were to be presumed true as 4 matter of law for the purpose of the motion 
to dismiss, and the District Court should have proceeded to let the app- 


ellants have their day in court in order to prove up on these allegations. 


e 
Inchoate dower is a vested property right and may not be impaired, taken or 


released without the express consent of the wife. 
| 


10. Where the United States commences 3 judicial condemnation in contrast to 


a legislative one, it must pursue it to finality and not stop half way and 
attempt to utilize both methods,as the District Court would lose its jur- 
isdiction inmediately upon itst use of non-judicial metheds,and the 
United States would then be subject to the same rules of contract as any 
other contracting party and in which case the dower snterest of the wife 
can not be impaired without her consent and in which case Ee wife's dower 
interest still exists in the property known as the Kora mandy Building. 
A contract contrary +%o public policy is void and Limitations does not run 
against it and a court will not lend its' aid to enforee it and property 


conveyed under such & contract may be recovered and restored to the right- _ f 


ful owner under general law. 


POINTS COXTINUED 


The District Court erred in adopting verbatim the Goverrment Counsel's 


finding of fact and conclusions of law under FRCP 52 in denying injunction. 


The District Court erred in not dating order denying injunction. 


The District Cozrt in denying -the injunction erred in announcing its' 
* decision from the bench et the tine of the hearing rather than at the 
tine it signed and aporoved its’ formal findings and conclusions under 


J yacp 52. 


The District Court erred in finding that a condemnation proceeding had 
been legelly ecmenced in District Court Docket No.2829, because the 
record clearly established that no service of process ever issued out 
of the Clerk's office with respect to the petition and no proceedings 
were had *+#***>y the court which would constitute a determination and 
final judgzent of the rights of the sixty four defendents named in the 
petition and no one voluntarily apseared for these defendents as coun- 
sel or otherwise. 

=. %ae Court erred in holding that the United States acquired indefea- 

; sible title by virtue of the filing of the Declaration of Taking because 
under District of Columbia law, Code Sec. 628, Title 16 (1940 Ed), the 
filing of the petition is essential and prior to the filing of the Dec- 
leretion end since there was no legal filing of the petition in Docket 
No. 2829, there could be no ‘legal taking of the title under the law; 

Y And further witil there is a final determination of the rights of the 


parties to the action, which was not done here, the title if any the 


goverment may have is 4 defeasible one. 
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SUMMARY OF AZGUMEXT 


The RB. Fe Ce in 1942 sought to condemn the Normandy building at 1626 kK. Street 
Me We washington. D. C. for alleged war purposes. | 
& petition wss prepared and signed October 30, 1942, It allegedly was docketed. 


with the District Court Clerk on the saz me date and an order of Surrender of the pre- 


mises was signed by the court and served on four persons only. The husband and three 


local barks who held mortgages on the property. 
8 
Attached to the front of the petition wes a specially titled docmnent called 


"List of Defendants". It enumerated the husband, the tanks and sisty seven occupants 


of the premises some of whom had 12 year leases without condemnation clauses. 
The" petition and the list of defendants was never accepted or marked "filed® 
marking 
by the Clerk of Court (which/is the usual practice when such a doemuent is filed of 


record). 


Nod process ever issued out of the Clerks office with respect to the named de- 


fendants. (Je Ae 47) Accordingly they had no knowledge of the proceeding or of any 
notice to appear and object to the condemnation or to clain just conpensation. 

The husband being one of the defendants likewise received no notice of the 
proceeding(as was required by local law). He therefore did nothing as he was away 
from nf city and had no knowledge of same until he returned. He was imnediately 
visited, by two representives from the Ro F. C. ‘they told hin his premises were 
the property of the Ue S. and coersed him into signing a contract (already prepared) 
conveying all his interest in the premises to the 2 F. Cc. for the estimated value of 
$475.000.00. He contented it was worth nine times its* annual gross income or 
$900.000.00. They refused to pay it and threatened him with soue irrelevant Inter- 


nal Revenue matters. He had no advise of counsel. Eis wife did not sign the contract. 


| 
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$ 
Whe wife had a vested dower right in the premises under local law. It 


is a compensable right. he tenant had a twelve year lease. He did not sign 
the contract. 

sixty” three other tenants of the prezises did not sign the contract. None 
2 the parties ever received any notice of the condemnation of the premises or 
f as opportunity to be heard with respect to just compensation or their objections 
to the proceedings. 

Xo final judgment «as ever rendered oy the District Court determining the 
rights of the cefendants to the action. 

The entire proceeding wes constitutionally void for lack of due process #** 
of law (notice of.the proceeding and notice of a time and place to be heard re 


just “compensation) 


Limitations does not apply to a VOID judgment. Nor does the doctrine of 
laches apsly. Mor does tine apply to an illegal contract or one procured through 
misrepresentaticn of a material fact. 

Plaintiffs were denied due process of law in the condemnation proceeding. 
the District Court erred in dismissing the action for recovery of the property 
on the grounds that linitations had run against it. 

Appellants contend that limitations is tolled where the property was in 
the possessicn of the government under the immumity of suit doctrine. And that 
their action did not ‘accrue until the property was transferred in 1969 into private 
hands, namely the defandents Wade et.al. the Appellees, herein. 

Further appellants contend that since the--condemnatdon was constitutionally 


void for failure to follow local statutory procedures, limitations does not apply, 


under FRCP 60(bd). ' 


Therefore the judgzent should be reversed. 
° ‘\ 


ARGUYENT: 


{here are three basic documents of record, to wit: (1) Condemnation petition 
allegedly docketed with the Clerk of the District Court, under the heading ef “BILL” 
en October 30, 1942 (docket entries J. A. 38); (2) Declaration of Taking, allegedly 
doeketed with the clerk on the same date (J. A. 18) and/the nagreenent® between the 
husband and R. F. C. entered into without the knowledge or consent of the -wife,tenant, 
and sixty-three other leasehold tenants of the premises dated Novexder 9, 1942, att- 


ashed 2s an Exh. to the Amended complaint (J. 4. 6). : | 


ThetDistrict Court proceeding (Condemnation Bo. 2829) was CONSTITUTIONALLY 
VOID, be®ause the United States (R. F. C.) did not intend to pursue the action to 
a quasi-judicial Apne! fhis is true because as is Soneended by plaintiffs 
below tit the Docket does not reflect the actual filing of the petition on October 
30, 1942 (Jo Ao 38)0 And it is admitted that a citation (notice to the named def- 
endants, ineluding the husband and tenant and some sixty three other tenants) was 
never served as required by local law (Title 16 Sec. 621 of the 1980 D. C. Code) 
so that all persons claiming to have any right, title,interest, or estate in the lands 
to be acquired, or to be entitled to compensation in respect of the taking of the same 
and all persons occupying the same, had no knowledge of the petition or the institution 
of any condemnation proceeding. dnd therefore had no reason to appear and make claim 


for compensation. (J. A. 38) 


It &s also true because no effort was made by the R. F. C. to conduct a jud- 
before the District Court 
ficial hearing/so as to enable the wife, tenant and the other defentants to appear 


and make their objection or submit their claims. 4nd as stated no final judznent 


1 / ‘he intention of the R. F. C. ean best be summed up in a Resolution 6f its* 
Board of Directors and attached to papers filed in the Condemnation Action 


Mo.2829, dated Movember 7, 1942 and referred to as the Mayoidanee of litigat’ 


2a / 


of the District Court was ever entered awarding and determining just compensation 


for those persons named in the petition. (J. A. 38) v 

Obviously the comdemnation proceeding did not conform with local law, requiring 
the, filing of the vetition (Title 16, Section 620; J. A. 38); Citation and Notice 
(Title 6, Section62l; J. A. 38); Content of Citation (Title 16, Section 622; J. A. 
38); Service of Citsticn (Title 16, Section 6245 J. A. 38); Declaration of taking 
Fitle 16, Section 628; J. de 38). All references in this paragraph are to the D, C. 


Code, 1940 Ed. ‘These Sections of the D. C. Code are set forth in full(J. A. 38). 


No particular citation of law is believed necessary to conclusively establish 
that 2 paper filed with the Clerk of a court and from which no process issued under 
local laws with respect to the institution of a legal proceeding and no appearances 
were entered for the naned defendants, 44a not constitute a condemnation proceeding 
under locel law and accordingly no declaration of taking could oe riled in conn- 
ection therewith. Accordingly the proceeding is VOID as this court has previously 
ruled in similar cases. In Brow v. Kerarland, 19 App. D. C. 525, App. Dis.23 S. Ct. 


2 
105, 187 U. S. 239, this court said: 


cr eee 
——— 
Footnote _1/ cont'd fron preceeding page- 


respect to the amount of just compensation for the Property, this Corporaticn 
and Louis A. Yontegue, as Omer, desire to enter into an agreement with respect 
to said compensation”. 


2/ where the condemnation does not follow every step provided by law the con- 


demnation is VOID, See also, Jordan v- Bosworth, 51, S. EB. 7155« 


Soy) Until such a final judgment the Government has only 2 defeasible title 
and subject to further order of the court. Catlin v. U. S.(1945), 324 U. S. 229 
And Linitations begins from that date and not from date of Declaration of taking 
Thibodo v. Us Se,Ue Se Co Ct. Calif. 134 F. Supp. 88+ Since no final judgment 


has yet been entered in Docket No. 2629, limitations has not begun. 


And gt is general law that where the condoning agency of goverrzent by. 
itst eorduet abandons the quasi-judicial proceeding, as it had gone here by 
entering into a private agreement with the husband only, the condemnation court, 
loses jurisdiction ef the proceeding and the government agency is responsible under 


the general law of contracts, and the condennation statutes are no lenger applicable. 


And in the instent case the wife did not join with the husband under general 
Title 39 Sec. 216 D. C.-Code 1940 Hd. 
law se as to release her dower interests in the premises/and for that reason under 


general law the contract of the husband and the R, F. CG. is VOID. 


Even if the attempted condemnation proceeding were considered valid so far as 
the husband only is concerned, the wife and tenant have vested rights which were 
not compensated for under the Fifth Amendment. ! 

The wife's dower interest is compensable, and the equity court will carefclly 


protect this right. Us $. vs» Spiceland (1943) U. S. D. C. Ky. 52 F. Supp.175. 
a ? 1 


The aae process clause and the just cozpensation require that the judgment 
of the istrict Court dismissing the complaint be reversed—and the appellants be 


given tieir day in Court. Walker v. City of Hutchinson (2956), 352 U. S. 112, 


This is not a suit against the United States but against an agency of the 
U. S. aid its agents who have acted in excess of their authority or without 
authorivy to the damage of private citizens and whose actions will not be protect— 


ed or enforced by a court of law Land v. Dollar,330 U. S. 731. And time does not 


preclude such an action. Land v. Dollar, supra, or laches, Austin v. Smith, 312 F. 2d 


| 
3 / A deed to a purchaser at a tax sale which did not convey the inchoate 
| 
dower right, conveyed nothing, in the absence of a special statute pre- 
: | 
cluding enforcement of the dower interest. Cobb v. Shore, 183, Fe. 2d. 


. 


980; 87 App. D. C. 162. 
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Appeliant's cause of action did not accrue until they could successfully 


bring an action agsinst persons other than the United States. This situation 
did not occur until Jone 199 and gives rise to the long delay in bringing the 
instant suit. In June 1%9 title to the premises was transferred to private 
persons, nanely the defendants’ wade et. al., in the action below. Accordingly 
the local limitation statute is no bar to his action. City of Beach v. Goepfert, 
147 F. 2d. 487. 


We have pointed out that the attempted condemnation if it be considered 
a condermaticen was constitutionally void for failure to follow the local law 
step by step. We have pointed ont that the transaction if it be considered a 
contract to acquire property by a government agency such as the R. F. C. it 
mast comply with the requirements of contract under general law. And under gen- 
eral law a contract by a husband to convey 2ll of his interest in property, with- 
out ee o> consent as required by local law, conveys nothing to the 
purchaser under the circumstances of this case, in the way of title to the premises. 
And in support of our contention that the attempted condemnation in 
the District Court under the circumstances here was constitutionally void we 
submit a further conclusion, namely that since the entire transaction is pre- 
dicated on the husband -R. F. C. agreement, and no one else was a party there- 
to in order to accomplish the 2% F. C. objective, the District Court proceeding 
on its’ face becane unneccessary. Accordingly the proceeding in the District 
Court could not be maintained as the Court would not have jurisdiction of the 
gebject matter and its* actions in‘connection therewith were Void, Gilmer y 


Lime Point, 19 Cal. 47; Coumedl Bluffs v. Bentley , 62 Ia. 446, 17 M. We 668. 


CONCLUSION 


Wherefore it is respectfully submitted that the judgment of the District 


f Court dismissing the complaint was error and its' judgment should be reversed. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE ADMINISTRATOR OF 
GENERAL SERVICES ADMINISTRATION, APPELLEE 


OPINION BELOW 


The district court (Honorable Joseph C. Waddy 


not write an opinion. Orders granting motions to dismi 


appear at pages 31, 32, and 33 of the Appendix. 


JURISDICTION 
Orders dismissing the complaint were entered on 
December 1 and 3, 1970 (App. 31, 32, and 33). Orders denying 
first, second, and third motions for rehearing were entered 
Jamiary 23, February 11 and 13, 1970, respectively (App. 41, 45, 
and 47). Notice of appeal was filed on April 8, 1970. ae 
diction of this Court rests on 28 U.S.C. sec. 1291. 


17 Each individual page of the Appendix is not numbered; beaeners 


each document filed in the court below is given a separate 
number. | 
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ISSUE PRESENTED 
Whether a federal court has jurisdiction to entertain 
an action to recover land taken by the United States where there 
is no question as to the authority to take or to recover compen- 
sation fo: the land after more than 26 years have elapsed since 


the takin;. 


This case has not previously been before this Court. 


{ STATEMENT 


‘ The Montagues instituted this action on September 5, 
1969, more than 26 years after an agency of the United States 
had taken possession of the property, to vacate the condemna- 
tion judgment, to regain title to and possession of the property, 
or to be paid just compensation for it, including the wife's 
inchoate dower interest and a tenant's leasehold interest. They 
allege that the condemnation proceeding instituted by the United 
States in 1942 was void because notice as prescribed by statute 
wes not given. The district court dismissed the action primarily 
on the grounds that the action was barred by the statute of 
limitations, and further that the dower claim was premature if 
compensable (App. 41). 

On October 30, 1942, upon the request of the Recon- 
Struction Finance Corporation, the United States filed a petition 
for condemnation of property known as the Normandy Building, 


1626 K Street. N.W., in the United States District Court for the 
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District of Columbia (Docket No. 2829) (App. 19). On the same 


day the court entered an order requiring the record owner, 
appellant Louis A. Montegue, to surrender possession a the 
Normandy Building, subject to a further determination by the 
court | of his right to just compensation (App. 19). | 

On November 9, 1942, the Reconstruction Finance 
Corporation and Louis A. Montague executed an agreement estab- 
lishing just compensation at $475,000 (App. 19). On November 10, 
1942, a declaration of taking was filed, to which the agreement 
was attached as a part thereof, and estimated compensation of 
$475,000 was deposited in the registry of the court (app. 19). 
Also, on November 10, 1942, Louis A. Montague filed a petition 
for payment of money deposited in the registry of the court in 
accordance with the terms and conditions set forth in the agree- 
ment. On the same day, the court entered judgment that title 
to the property was vested in the United States and directed 
payment of $475,000 to Louis A. Montague as just compensation 
(App. 19). 

On November 16, 1942, the court entered an order re- 
quiring that all persons occupying or in possession of the lands 
REE S possession and that the Reconstruction Finance Corpora- 


tion ‘mail a certified copy of the order to all such persons 


(App. 45). 
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Shortly thereafter, on or about December 5, 1942, 
the Reconstruction Finance Corporation took possession of the 
Normandy Building, and agencies of the United States have been 
in continuous possession ever since (App. 19). 

In early 1969, the United States sold the Normandy 
Building to Helen Wade by a contract of exchange, and the deed 
of conveyance was duly recorded on June 30, 1969, in the District 
of Columbia Land Records (App. 10). The United States Govern- 
ment is now the tenant of the building. 

On September 5, 1969, being aware that the United 
States was considering the disposition of the Normandy Building, 
but unaware that title to the property was no longer in the 
United States, appellants instituted this action against the 
Administrator of General Services Administration requesting that 
the sale be enjoined, the prior condemnation proceedings be 
vacated, and the property be restored to the ownership of Louis A. 


Montague. Montague asserted that the agreement establishing 


ipst compensation had been obtained through duress and false 


representations and that he had not been justly compensated. 

His wife, Ozella 0. Montague, asserted that she had not received 
compensation for her inchoate dower interest. After various 
amendments, appellant Henry George Kling, a tenant of the 


Montagues in 1942 who had vacated in accordance with the court 
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order, asserted that he had not received compensation ‘for his 
leasehold interest. Kling's lease was not put in evidence so 


we do not know its terms. All appellants contend that they 


received no notice of the condemnation proceeding (App. 1, 6, 


and 25). 
| 
The court below denied appellants’ motion for pre- 
liminary injunction (App. 19, 29) and granted appellees’ motions 


to dismiss (App. 31, 32, 33, 41 and 45). 


ARGUMENT 


THE DISTRICT COURT CORRECTLY DISMISSED 
THE CASE FOR WANT OF JURISDICTION 


A. Although not adverting to lack of consent to_suit 
by the United States in its final order of dismissal, the district 
court, in its denial of the preliminary injunction, correctly 
characterized the attempt to regain title and possession as an 
unconsented suit against the United States (App. 19) .- Since 
the possessory and title relief requested clearly involve the 
United States, the action is in fact a suit against the United 
States and that fact cannot be circumvented by naming an in- 
dividual federal officer. Larson v. Domestic & Foreign Corp., 
337 U.S. 682 (1949); Malone v. Bowdoin, 369 U.S. 643 (1962); 
Dugan v. Rank, 372 U.S. 609 (1963); White v. Administrator of 
General Services Admin. ot U.S., 343 F.2d 444 (C.A. 9, 1965). 

| 
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There is no question that the property was "taken" 
by the United States and that the taking was authorized. Whether 
the date of taking be regarded as the date of filing of the 
declaration of taking and the depositing of estimated compensa- 
tion into court, or the date of physical possession, the fact 
is plain that the United States took the property more than 26 
years ago. United States v. Dow, 357 U.S. 17, 21-22 (1957); 
Catlin v. United States, 324 U.S. 229, 240-241 (1945); United 
States v. Miller, 317 U.S. 369, 381 (1943); United States v. 
Dunnington, 146 U.S. 338 (1892); United States v. Herrero, 416 
F.2d 945 (C.A. 9, 1969), cert. den., 397 U.S. 973. 

If, as they allege, appellants owned a property 
interest which was taken in a condemnation proceeding to which 
they received no notice, they are not bound by the judgment 
therein. But lack of notice does not render the taking itself 


void or invalid. Schroeder v. City of New York, 371 U.S. 208, 


211,fn. 5 (1967) 3 Walker v. Hutchinson City, 352 U.S. 112, 114, 
fn. 3 (1956). 


Thus, it is plain that the property until recently 
sold in 1969 was property of the United States and a suit to 
divest the Government of title and possession was properly dis- 
missed as an unconsented suit against the United States. 
2/ Mr. Justice Frankfurter's dissenting opinion in the Hutchinson 
~ Gity case emphasizes this when he said: '* * * I feel con- 


strained to point out that the Court's decision does not hold 
the taking itself invalid * * *.” 352 U.S. at p. 122. 


55 
: 

B. With respect to the claim for just compensation 

the action was properly dismissed as untimely.- Where the 

United States enters into possession with or without a court 

order, the owners are entitled to just compensation. | Where, 

as here, some error in the proceedings is alleged, their remedy 

is under the Tucker Act, 28 U.S.C. secs. 1346(a) (2) and 1491, 

to recover just compensation. 2 United States v. Dow, 357 U.S. 

17, 21 (1957); Screven v. United States, 207 F.2d 740 (C.A. 5, 

1953); United States v. Chatham, 323 F.2d 95 (C.A. A, 1963); 

Thibodo v. United States, 187 F.2d 249 (C.A. 9, 1951). See also, 

Dugan v. Rank, 372 U.S. 609, 626 (1963); City of Fresno v. 

California, 372 U.S. 627, 629 (1963); Malone v. Bowdoin, 369 

U.S. 643, 647, fn. 8 (1962); Rambo v. United States, 145 F.2d 

670 (G.A. 5, 1944), cert. den., 324 U.S. 848. 


| 
The District Court for the Northern District of Georgia 


in United States v. Ivie, 163 F.Supp. 138 (1957), stated (at p. 143): 


The fact that the defendant Ivie was - 
not a party to the proceeding, had no actual 
notice of same, and the further fact that | 
constructive notice to her has not been shown, 
does not impair the title of the United States 
which it acquired in the in rem proceedings. 


* * * * * 


— | 

3/ We note in passing that,in any event, the claim of each 
appellant exceeds the $10,000 limitation of the district 

court for Tucker Act claims. 
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For the enforcement of her claim, if 

any she has, she may be relegated to her 

rights under the Tucker Act. 28 United 

States Code § 1491(4); Hurley v. Kincaid, 

285 U.S. 95, 104, 52 S.Ct. 267, 76 L.Ed. 

637; Jacobs v. United States, 290 U.S. 13, 

16, 54 S.Ct. 26, 78 L.Ed. 142; United 

States v. A Certain Tract or Parcel of Land, 

D.C. Ga., 44 F.Supp. 712, 715. 

Nor does the fact that, as appellants allege, there 
was no notice in the condemnation proceeding affect the limita- 
tions under Rule 60(b) of the Federal Rules of Civil Procedure. 
If the rule were given the effect addressed to it by the appel- 
lants, i.e., as giving them a right to bring suit against the 
United States more than six years after the taking, it would 
nullify the six-year jurisdictional limitation imposed by 28 
U.S.C. sec. 2401(a). 

Obviously, it cannot be given this effect. A pro- 
cedural rule of general application such as Rule 60(b) cannot 
ehlarge the time with which the United States has consented to 
be sued. Screven v. United States, 207 F.2d 740 (C.A. 5, 1953); 
see also, United States v. Mine Workers, 330 U.S. 258, 272-273 

1947); Savings Bank v. United States, 19 Wall. 227, 239 (1873); 
Rambo v. United States, 145 F.2d 670 (C.A. 5, 1944), cert. den., 
dou U.S. 848; United States v. Woodworth, 170 F.2d 1019 (C.A. 2, 
1948). 


Since the action has not been brought within six years 


of the taking, the time prescribed by the Tucker Act, 28 U.S.C. 
4 


bec. 2401, the court properly concluded that it was without 


jurisdiction. 
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CONCLUS ION 


For the foregoing reasons, the judgment of the 


district court should be affirmed. 
Respectfully submitted, 
SHIRO KASHIWA, 
Assistant Attorney General. 


EDMUND B. CLARK, 
JOHN E, LINDSKOLD, 


Attorneys, Department of Justice, 
Washington, D. C. 20530. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEES WADE, SMALL, GEWIRZ, 1620 K STREET 
ASSOC IATES AND LAWYERS TITLE INSURANCE CORPORATION 


COUNTER STATEMENT OF ISSUES PRESENTED 


1. Is the claim of the owner of real property condemned 
in 1942 for possession thereof and for money damages 
against the present property owners who purchased it from 
the condemning authority barred by the statute of limita- 
tions? 

2. Does any such right to possession or damages lie 
against the present title holders there being no allegation es- 
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tablishing privity of contract between them and the prior 
owner of the condemned real property and no allegation of 
wrong doing on the part of the present owners? 


3. Is the owner of the property condemned in 1942 
estopped to claim that he or others have any further inter- 
est in the condemned property or the condemnation award 
when such award was paid to him by order of the court up- 
on his sworn petition that he was the fee simple owner, was 
entitled to the award and accepted the award in full settle- 
ment? 


4. Is the wife of the owner of the property condemned 
in 1942 entitled to her commuted dower against the present 
owners of the property. her husband being still living? 


5. Does a tenant in possession of property condemned 
in 1942 have any right against subsequent owners of said 
property in 1969 either for possession of the leased prem- 
ises or money damages for the loss of his leasehold? 


6. Is any claim of a tenant in possession of property 
condemned in 1942 against the present owner thereof 
barred by the statute of limitations? 


7. Is any claim of the owner of property condemned in 
1942 and based upon fraud, duress or coercion in accept- 
ing the condemnation award barred by the statute of 
limitations? 

8. Does the Federal government, having filed its Certifi- 
cate of Taking and having paid the estimated fair compen- 
sation into the Registry of the Court, take fee simple title 
to the property condemned free of any encumbrances or 
claims? 


COUNTER-STATEMENT OF THE CASE 


1. On October 27, 1942, the Attorney General, upon 
request of the Reconstruction Finance Corporation, filed 
a petition for condemnation of the Normandy Building in 
Washington, D.C. in the United States District Court for the 
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District of Columbia reciting that Louis A. Montague was 
the record title holder thereof (Appellees App. 1).* 


2. By agreement bearing date November 9, 1942, Louis 
A. Montague as owner of the Normandy Building agreed to 
accept $475,000 as just compensation for the premises con- 
demned and the Reconstruction Finance Corporation as 
condemning authority agreed to hold him harmless from 
any claims for damages made against him by his tenants 
in possession for termination of their respective leases 
(Appellees App. 5). 


3. On November 10, 1942, a Declaration of Taking of 
said premises executed by the Reconstruction Finance Cor- 
poration was filed and the estimated fair compensation of 
$475,000 was deposited in the Registry of the Court 
(Appellees App. 8). 


4. On November 10, 1942, Louis A. Montague filed a 
sworn petition stating inter alia that he was the fee simple 
title holder to the condemned premises: that he accepted 
$475,000 as just compensation for the taking of his prop- 
erty, and that he waived all of his rights to further partici- 
pation in the condemnation and sought the disbursement 
of the $475,000 to himself (Appellees App. 11). On the 
same date Chief Judge Eicher entered an order for the pay- 
ment of the $475,000 from the Registry of the Court to 
Louis A. Montague in full and complete payment for the 
property condemned (Appellees App. 14). 

5. By the terms of the Certificate of Taking filed in the 
District Court and upon the deposit into the Registry of the 
Court of the amount of the estimated compensation for the 
property condemned, the fee simple title therein vested in 


[*Due to the somewhat garbled Joint Appendix, these 
appellees for the convenience of the court have printed 
as an Appellees’ Appendix and annexed hereto certain im- 
portant pleadings from the 1942 condemnation case (Doc- 
ket Number 2829).] in the United States District Court for 
the District of Columbia Circuit. 
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the United States pursuant to Title 16, Section 628, of the 
District of Columbia Code. The United States held fee 
simple title to the property condemned continuously until 
June of 1969. 


6. In June of 1969 by a sale and exchange agreement, 
Robert L. Kunzig. Administrator of General Services Ad- 
ministration successor in interest to the Reconstruction 
Finance Corporation. conveyed the Normandy Building to 
the defendant Helen Wade who simultaneously conveyed 
said property to a limited partnership known as 1620 K 
Street Associates. comprised of Albert Small and Bernard 
Gewirz. 

Louis A. Montague, plaintiff in the action in the court 
below. avers in his complaint that he was coerced into 
accepting $475.000 as just compensation for the Normandy 
and that in addition there were technical omisssions in the 
condemnation proceedings. He seeks to have the 1942 con- 
demnation proceedings vacated. seeks to eject defendants 


from possession, seeks to be restored to fee simple title, 
seeks to enjoin defendants from selling or otherwise dispos- 
ing of the Normandy and seeks $1.475,000 in damages 
from the defendants (J.A. 6 et seq). 


8. Piaintiff Ozella O. Montague. claiming as the wife of 
Louis A. Montague, alleges that she has never been paid her 
inchoate right of dower in the Normandy and prays that 
she be awarded the commuted viaue of her one-third life 
interest in the property (J. A. 6 et seq). 


9. By amendment to the amended complaint a new 
plaintiff was added, one Kling, a tenant in the Normandy 
in 1942 under a twelve year lease. A new defendant was 
also added, namely, Lawyers Title Insurance Corporation 
the escrow agent holding certain funds in connection with 
the conveyance of the Normandy Building by the General 
Services Administration to Helen Wade. Plaintiff Kling 
seeks a declaratory judgment that his leasehold interest had 
a fair value of $20,000, secks an order restoring him to 
possession of the leasehold and seeks damages of $20,000 
(J.A. 25 et seq). 
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10. D-fendants Wade, Small, Gewirz, 1620 K Street 
Associates and Lawyers Title Insurance Corporation filed 
motions to dismiss the amended complaint and the amend- 
ment to the amended complaint (J.A. 26, 27). The court 
granted said motions (J.A. 31. 32) and denied two motions 
for rehearitfg (J.A. 40, 41). 


ARGUMENT 


I. AS TO LAWYERS TITLE INSURANCE CORPORATION 


While Lawyers Title Insurance Corporation is added as a 
party defendant by the amendment to plaintiffs’ amended 
complaint, nowhere is it alleged that said title company had 
anything to do with the 1942 condemnation of the Nor- 
mandy. The only allegation in said amendment is, “Defend- 
ant Lawyers Title Insurance Corporation of Richmond is the 
escrow holder of certain funds, namely, $221.970 which 
are involved under the terms of the exchange contract be- 
tween Helen Wade and the United States.” 


No claim to the escrow fund is made by plaintiffs and no 
allegations of misfeasance. malfeasance or nonfeasance 
against the title company are contained in any of plain- 
tiffs’ pleadings. 

The prayers of plaintiff Kling as a tenant in possession 
of part of the Normandy at the time of condemnation 
are, (1) a declaratory judgment establishing the value of his 
lease at $20,000, (2) possession of the leased premises, and 
(3) damages in the amount of $20,000. These claims for 
relief clearly do not apply to the defendant title company 
either ex delictu or ex contractu. The complaint with all 
of its amendments fails to state a claim against defendant 
title company for which relief can be granted. The granting 
of the trial court of the motion of Lawyers Title Insurance 
Corporation to dismiss the complaint as amended against it 
(J.A. 32) was proper and is not attacked in any way in ap- 
pellants’ brief on appeal. 
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Il. AS TO WADE, SMALL, GEWIRZ AND 
1620 K STREET ASSOCIATES. 


As to defendants Wade. Small. Gewirz and 1620 K Street 
Associates. the complaints of the three plaintiffs will be dis- 
cussed separately. As to all of the defendants, however, it 
is suffice to say that the plaintiffs are attempting to resur- 
rect and litigate matters which occurred twenty-eight long 
years ago without any stated justification in fact or in law 
for such delay. The statute of limitations is expressly 
designed to bar stale claims of the type here made, and 
even the most liberal of such statutes, Title 12, Section 301, 
of the District of Columbia Code, allows fifteen years “for 
recovery of lands, tenements and heraditaments” a period 
which has long since expired. 


(A) Louis A. Montague. The claim of Louis A. Mont- 
ague is barred by the statute of limitations. If he had any 
right to additional compensation for the taking of the Nor- 
mandy Building based upon fraud. duress or coercion in the 
execution by him of the contract accepting $475,000 just 
compensation, this cause could have been litigated by a 
timely reopening of the condemnation case or by the timely 
filing of an action in the Court of Claims. The complaint 
nowhere alleges that the facts constituting fraud, undue in- 
fluence, or coercion were not fully known to Louis A. 
Montague in 1942. His right to possession of the real prop- 
erty against the present title holders is barred by the fifteen 
year statute of limitations applicable in the District of Col- 
umbia, namely, Title 12, Section 301, of the District of 
Columbia Code. The rationale of this statute is nowhere 
better illustrated than in the instant case. Plaintiff Montague 
by his twenty-eight year delay has made a fair adjudication 
of his claim impossible; the memories of the unnamed 
accused government officials are bound to be deficient if 
not non-existent and it is doubtful if the witnesses can be 
identified much less located. 

Not only is any claim by Louis A. Montague barred by 
the statute of limitations but, in addition, he has stated no 
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valid cause of action against the present owners of the Nor- 
mandy. He has not charged the present owners with any 
conduct or action ex delicru and he alleges no direct deal- 
ings with them which would support an action ex contractu. 
They are by his pleadings bona fide purchasers for value. 
He has no right to possession of the property once a Certi- 
ficate of Taking has been filed in the District Court and the 
estimated fair compensation paid into the Registry of the 
Court. As stated in Title 16, Section 628, of the District 
of Columbia Code: 


“Upon the filing of said Declaration of Taking 
and of the deposit in the Registry of the Court 
* * * title to said land in fee simple absolute * * * 
shall vest in the United States of America, and said 
lands shall be deemed to be condemned and taken 
for the use of the United States * * *.” 


Whatever rights to additional compensation or damages for 
coercion which plaintiff Louis A. Montague might have lie 


against the government and not against the present owners 
who bought the property prior to the institution of this 
suit. 


In addition, the said Louis A. Montague filed a sworn 
petition in the District Court on November 10, 1942, which 
stated that “he is entitled to the sum deposited in the 
Registry ofthis Court as being fair compensation” for the 
real property condemned and “that at the time of the filing 
of the petition of the United States the fee simple title to 
said parcel was good, according to the records, in this peti- 
tioner, subject to the deed of trust set forth in the condem- 
nation petition herein.” In reliance upon this petition and 
the sworn allegations of Louis A. Montague therein con- 
tained, the District Court by order entered the same date 
directed the payment of the net proceeds of condemnation 
from the funds deposited in the Registry of the Court to 
Louis A. Montague. Said plaintiff is now clearly estopped 
to claim that he or anyone else whether his wife Ozella O. 
Montague or his tenant Kling has any right to further pro- 
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ceeds of condemnation. It is submitted that Louis A. 
Montague himself is estopped to claim any additionai pro- 
ceeds of condemnation having waited twenty-eight years to 
notify the court of the alleged coercion which caused the 
court to distribute to him $475.000. 

So much of the claim of Louis A. Montague as is based 
upon alleged technical deficiencies in the condemnation pro- 
ceedings is without merit. Upon receipt of the $475,000 
award as just compensation for the taking. he represented 
to the District Court under oath that he “waiv[ed] any 
right to further participation” in the condemnation proceed- 
ings. Having executed such waiver under oath he cannot 
now be heard. twenty-eight vears later. to protest any 
alleged technical deficiencies (Petition for Payment. Appel- 
lees App. 11) 

(B) Oczelia O. Montague As a piaintiff herein Ozella 
O. Montague alleges in the complaint that she is the wife of 
Louis A. Montague and that she continues to have a dower 
interest in the Normandy Building condemned in 1942. She 
prays that she be granted: (a) One-third life interest in the 
property. or (b) “just value thereof” with interest. 


As to dower rights in condemned property there is a split 
of judicial authority. The majority rule states that the in- 
choate right of dower is extinguished by condemnation since 
there is no standard for ascertaining iis value and that 
inchoate dower is not an interest which ts constitutionally 
protected. The minority rule states that tae inchoate right 
of dower attaches to the proceeds of condemnation in the 
hands of the husband. Both the majority and minority rules 
clearly hold that the inchoate right of dower ceases to 
attach to the real property condemned. In WS. v. Certain 
Parcels of Land in the City of Annapolis, 46 F. Supp. 441, 
Judge Chesnut in his opinion reviews in depth both rules, 
the cases in support thereof and the philosophy behind 
them. Such case holds that in Ma iand the majority rule 
applies and the inchoate right of Gower is extinguished by 
condemnation. There is no known ase“ the District of 
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Columbia and it is submitted that the Maryland law should 
be applicable. 
From the above it is clear that the defendants Wade, 
Small, Gewirz and 1620 K Street Associates as the present 
owners pf the Normandy Building hold title free and clear 


of any claim of Ozella O. Montague based upon her in- 
choate right of dower. 


In addition, her right of dower is and will remain 
inchoate unless and until she survives her husband Louis A. 
Montague. Hence her claim against the present title holders 
is premature and may never become a vested interest. 


(C) Henry George Kling. Plaintiff Kling was a tenant 
in the Normandy Building in 1942 with ten years remaining 
on a twelve year lease. He seeks an award of $20,000 in 
damages and restoration of the leased premises for the bal 
ance of the term of his lease. As against the present title 
holders Sf the premises, such claims are wholly without 
merit. Any right which the plaintiff Kling had to damages 
for the termination of his leasehold would be governed by 
the terms of his lease which are not pleaded or known. 
Whatever right he might have would have been against the 
owners of the premises condemned, namely, Louis A. 
Montague, and this fact is clearly recognized by both Louis 
A. Montague and the condemning authority. Paragraph 3 
of page 2 of the Agreement between Louis A. Montague 
and the R. F. C., dated November 9, 1942, expressly pro- 
vides, “IT BEING EXPRESSLY UNDERSTOOD AND 
AGREED that R. F. C. will hold Montague harmless * * * 
from any claims by tenants for compensation * * *** (Appel- 
lees App. 7). 


Plaintiff Kling alleges no privity of contract with or 
wrong doing by the present title holders and has stated no 
cause of action against them. Any rights which he may 
have had arising out of his leasehold are against others, and, 
in addition, such claims are barred by the statute of limita- 
tions. 
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Ill. CONCLUSION 


The trial court was correct in its dismissal of the plaintiffs’ 
amended complaint and the amendment to the amended 
complaint: its action should be forthwith sustained so as to 
clear any cloud or lis pendens on the title to the Normandy 
Building. 


Respectfully submitted, 


Benj. W. Dulany 
822 Southern Building 
Washington, D.C. 20005 
Attorney for Appellees Wade, 
Small, Gewirz, 1620 K Street 
Associates and Lawyers Title 
Incurance Corporation 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


In the matter of the acquisition of Lot 
25 in R. L. Hoxie, Trustee’s subdivision 
of lots in Square 185, as per plat re- 
corded in Liber 10 folio 102% of the 
Records of the Office of the Surveyor 
of the District of Columbia; also Lots 
26 and 27 in Lawrason Riggs, Execu- 
tor’s subdivision of lots in Square 185, 
as per plat recorded in Liber 12 folio 
102 of the Records of the Office of the 
Surveyor of the District of Columbia; 
improved by premises 1626 K Street, 
NW., and being designated for taxation 
purposes as Lot 806 in Square 185, in 
the District of Columbia. 


District Court 


Docket No. 2829 


wwe we es YS ww SS Swe ws SS Sw 


PETITION FOR CONDEMNATION 


The petition of the United States of America, brought 
by Alexander H. Bell, Jr., Principal Attorney, Lands Divi- 
sion, Department of Justice, acting under the instructions 
of the Attorney General of the United States upon the re- 
quest of the Secretary of the Reconstruction Finance Cor- 
poration, respectfully shows as follows: 


That this proceeding is brought pursuant to the authority 
of the Act of Congress approved January 22, 1932, 0.8 (47 
Stat. 5), as amended by the Act of Congress approved 
March 27, 1942 (Public No. 506, 77th Congress, 2nd Ses- 
sion), the Second War Powers Act approved March 27, 
1942 (Public No. 507, 77th Congress, 2nd Session, Exec- 
utive Order No. 9217 dated August 7, 1942, and the Act 
of Congress of March 1, 1929, c. 416 (45 Stat. 1415, the 
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last mentioend being the procedural condemnation act of 
the District of Columbia. 


That acting under and by virtue of the authority con- 
ferred by the Acts of Congress aforesaid, and by virtue of 
the state of war and national emergency now existing. the 
Reconstruction Finance Corporation has found and deter- 
mined that Lots 25. 26 and 27 in Square 185 in the District 
of Columbia. improved by premises 1626 K Street, North- 
west. are necessary to be acquired for the public use, to be 
devoted to such public use as may be directed by duly 
appointed and qualified officers of the Reconstruction 
Finance Corporation. and said Reconstruction Finance Cor- 
poration has by letter of its Secretary to the Attorney Gen- 
eral of the United States dated October 27, 1942, requested 
that a proceeding for such condemnation be instituted in 
this court. A copy of said request, marked Exhibit “A”’, is 
appended hereto and made part of this petition. Petitioner 
is further advised, and upon such information and belief 
avers that the owner of said land and premises has refused 
access to duly accredited agents of said Reconstruction 
Finance Corporation desiring admission for the purpose of 
making an appraisal of the same. and that the present state 
of national emergency makes it necessary to invoke the 
powers granted by the said Second War Powers Act and 
the executive order issued thereunder, particularly so in 
view of the fact that the owner of said premises has refused 
and still refuses to give any information whatsoever as to 
the nature of the estate held by his tenants or even to dis- 
close the names of such tenants. 


That this petition is accordingly filed pursuant to the 
request of the Secretary of the Reconstruction Finance 
Corporation; that the authority under which said lands are 
to be acquired is the above mentioned Acts of Congress, of 
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which *he court is prayed to take judicial notice, as well as 
of any and all other Acts of Congress which may be deemed 
material to this proceeding, and said Acts of Congress are 
hereby prayed to be read and taken as part of this petition 
as though the same, and each of them, were herein set forth 
verbatign. 


IV 


That by virtue of the provisions of the Second War Powers 
Act above cited this court shall grant an order immediately 
upon the filing of this petition, requiring forthwith surrender 
of possession of the above described lands, premises and ap- 
purtenances to the United States of America. 


Vv 


That the estate in said lands which the United States in- 
tends by this proceeding to acquire is an estate in fee simple 
absolute. 


VI 


That a plan showing the lands to be acquired, made by 
the Surveyor of the District of Columbia and marked Exhi- 
bit “B” is appended and made part of this petition. 


Vil 


That according to the Land Records of the District of 
Columbia Louis A. Montague is the owner in fee simple of 
the lands described in the caption hereof, as improved by 
premises 1626 K Street, NW., subject to a deed of trust to 
William Montgomery and National Savings and Trust Com- 
pany, trustees, to secure the Acacia Mutual Life Insurance 
Company payment of an indebtedness. Said Montague 
appears to be in possession of said parcel through his ten- 
ants, who are separately named in the list of defendants 
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attached to the front of this petition. and who are hereby 
made parties hereto. 


WHEREFORE, THE PREMISES CONSIDERED, PETI- 
TIONER PRAYS THIS HONORABLE COURT: 


1. To make all necessary orders and give all necessary 
directions to carry into effect the object and intent of the 
Acts of Congress hereinbefore cited. 


2. To grant such other and further relief as the nature 
of the case may require. 


DISTRICT OF COLUMBIA, to wit: 


I, Alexander H. Bell, Jr., Principal Attorney, Lands Divi- 
sion, Department of Justice, on oath depose and say that I 
have read the foregoing and annexed petition by me sub- 
scribed and know the contents thereof, and that the matters 
and things therein stated I verily believe to be true. 


/s/ Alex. H. Bell, Jr. 
Principal Attorney, Lands Division. 


Subscribed and sworn to 
before me this 30th day 
of October, 1942. 


Notary Public, D.C. 
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AGREEMENT 


THIS AGREEMENT. Made this 9th day of November, 
1942, by and between LOUIS A. MONTAGUE of Washing- 
ton. D.C. (hereinafter called ‘“‘Montague”) and RECON- 
STRUCTION FINANCE CORPORATION, a corporation 
organized pursuant to Act of Congress (hereinafter called 
“REC”), 


WITNESSETH: 


WHEREAS, a petition for condemnation was filed in the 
District Court of the United States for the District of Col- 
umbia on October 30, 1942, in a cause entitled “In the 
matter of the acquisition of Lot 25 in R. L. Hoxie, 
Trustee’s subdivision of lots in Square 185, as per plat re- 
corded in Liber 10 folio 102% of the Records of the Office 
of the Surveyor of the District of Columbia: also Lots 26 
and 27 in Lawrason Riggs. Executor’s subdivision of lots in 
Square 185, as per plat recorded in Liber 12 folio 102 of 
the Records of the Office of the Surveyor of the District 
of Columbia: improved by premises 1626 K Street. N.W.. 
and being designated for taxation purposes as Lot 806 in 
Square 185, in the District of Columbia” (Docket No. 2829): 
and 

WHEREAS. pursuant to such petition an order for 
surrender of possession was issued on October 30, 1942. by 
Honorable i.dward C. Eicher, Chief Justice of the District 
Court of the United States for the District of Columbia. 
pursuant to which Montague, as owner, and William Mont- 
gomery and National Savings and Trust Company, trustees 
under deed of trust, and Acacia Mutual Life Insurance Com- 
pany, a. corporation secured by said deed of trust, were 
required to surrender to the United States of America 
possession of the land and premises described in the said 
condemnation petition, to wit, the Normandy Building, 
1626 K Street. Northwest, Washington, D.C.: and 


WHEREAS, said condemnation proceeding was instituted 
upon the request of and for the benefit of RFC pursuant to 
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the authority of the Act of Congress approved January 22, 
1932. ¢.8 (47 Stat. 5), as amended by the Act of Congress 
approved March 27, 1942 (Public No. 506, 77th Congress, 
2nd Session). the Second War Powers Act approved March 
27. 1942 (Public No. 507. 77th Congress, 2nd Session), 
Executive Order No. 9217 dated August 7, 1942, and the 
Act of Congress of March 1, 1929, c.416 (45 Stat. 1415), 
the last mentioned being the procedural condemnation act 
for the District of Columbia: and 

WHEREAS, Montague and RFC have reached an under- 
standing with respect to the amount of just compensation 
to be paid for said premises: 


NOW, THEREFORE, IT IS MUTUALLY AGREED 
BETWEEN THE PARTIES HERETO AS FOLLOWS: 


1. A declaration of taking shall be filed in said cause 
and the sum of Four Hundred Seventy-five Thousand Dol- 
lars ($475,000) deposited with the Clerk of the District 
Court of the United States for the District of Columbia 
as fair compensation to the owner for said premises. 


2. Taxes, rentals, operation and management expenses 
and interest at the rate of 6 per cent per annum on said 
sum of $475,000 shall be adjusted to date of settlement. 


3. Montague shall be entitled to receive from said settle- 
ment the said sum of $475,000 plus interest at the rate of 
6 per cent per annum from November 1, 1942, to the date 
of settlement, plus operation and management expenses to 
the date of settlement from November 1, 1942, plus any 
amount advanced applicable to taxes to November 1, 1942, 
less the sum of the following: 


(a) The amount required to pay in full the indebted- 
ness to Acacia Mutual Life Insurance Company secured by 
deed of trust to William Montgomery and National Savings 
and Trust Company; 


(b) Rental actually collected and applicable to the 
period from November 1, 1942, to date of settlement; and 


App. 7 


(c) The amount of any other outstanding encum- 
brances, if any, against the premises. 


IT BEING EXPRESSLY UNDERSTOOD AND AGREED, 
That RFC will hold Montague harmless from any claim for 
commissions by reason of such settlement. or any claims by 
tenants for compensation resulting from said condemnation 
proceedings. 

4. Scttiement shall be made at the office of Columbia 
Title Insurance Company, 503 E Street, Northwest. Wash- 
ington. D.C.. on November 12, 1942, or as soon thereafter 
as said Columbia Title Insurance Company is in position to 
issue to RFC owners’ title insurance policy on standard Dis- 
trict of Columbia form, insuring fee simple title to the 
property in the United States of America. subject only to 
such exceptions as may be approved by RFC. 

5. In the event the said sum of $475,000 deposited with 


the declaration of taking is insufficient to effect settlement 
in accordance with paragraph 3 hereof. RFC will promptly 


deposit with the Title Company, upon receipt of settlement 
sheet. any additional amount required to effect settlement 
in accordance with this Agreement. - 


6. All settlernent charges and title and recording expenses 
shall be borne by RFC. 
Montague agrees to execute such additional agree- 
ments and stipulations as may be required to give effect to 
the foregoing. 


IN WITNESS WHEREOF. Louis A. Montague has 


executed this Agreement, and Reconstruction Finance Cor- 
poration has caused this Agreement to be executed in its 
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corporate name and under its corporate seal by its Assistant 
Treasurer and Secretary thereunto duly authorized, as of the 
day and year hereinabove first written. 


/s/ R. E. Doleman 
ls) M. A. McLaughlin, Jr. /s/ Louis A. Montague 


ATTEST: RECONSTRUCTION FIN- 
ANCE CORPORATION 


/s/ A. T. Hobson By /s/ W. E. Unzicker 
Secretary Assistant Treasurer 


(CORPORATE SEAL OF 
RECONSTRUCTION FINANCE CORPORATION) 


[Caption Omitted in Printing] 


DECLARATION OF TAKING 


By virtue of the provisions of the Act of Congress 
entitled “An Act to provide for the acquisition of land in 
the District of Columbia for the use of the United States’, 
approved March 1, 1929, c.416 (45 Stat. 1415), the Recon- 
struction Finance Corporation, the authority empowered by 
law to acquire the lands, including improvements thereon in 
the District of Columbia, described in the petition in this 
cause, by its Treasurer, hereby makes and files this Declara- 
tion of Taking pursuant to the Act of Congress aforesaid, 
and by these presents declares that the lands, including im- 
provements thereon, more fully described in said petition 
and set forth in Schedule “A” hereto annexed and made 
part of this Declaration, are hereby taken for the use of 
United States. 

And it is hereby stated that the authority under which 
said lands are taken is the authority of the Act of Congress 
approved January 22, 1932, ¢.8 (47 Stat. 5), as amended 
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by thetAct of Congress approved March 27, 1942 (Public 
No. 506, 77th Congress, 2nd Session), the Second War 
Powerg Act approved March 27, 1942 (Public No. 507, 77th 
Congress, 2nd Session), and Executive Order No. 9217 
dated August 7, 1942: that the public use for which said 
lands are hereby taken is the use in said acts mentioned, 
that is to say, for the carrying out of the authority vested 
in said Corporation; that a description of the lands hereby 
taken sufficient for the identification thereof is set forth in 
Schedule ““A” hereto annexed and made part of this Declar- 
auonigthat the estate hereby taken in said lands for the 
public ise aforesaid is an estate in fee simple absolute: and 
that a plan, marked Exhibit “B”, of the lands taken is here- 
to annexed. 


And it is further stated that the sum of money estimated 
by th@ acquiring authority aforesaid to be just compensation 
for the lands taken, including the improvements thereon, is 
set forth in Schedule “A”, annexed to and made part of this 


Declaration, under the description of said land, and there is 
hereby deposited in the registry of this Honorable Court, to 
the use of the persons entitled thereto, the amount of the 
estimated compensation set forth in Schedule “A” and 
thereby stated in this Declaration. 


IN WITNESS WHEREOF. the Reconstruction Finance 
Corporation has caused this Declaration to be signed in its 
coments name by HA. Mulligan os eS 


‘Treasurer. . and its corporate seal to 
be affixed, and to be duly ‘attested by Leo H. Neilson, its 
Assista it Secretary, pursuant to authorization by its Board 
of Directors, this 10th day of November, 1942, in the 


City of Washington, District of Columbia. 
RECONSTRUCTION FIN- 
ANCE CORPORATION 

Attest: By /s/ H. A. Mulligan 


/s/ Leo Nielson Treasurer 
Assistant Secretary 
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SCHEDULE “A”, ANNEXED TO AND FORMING 
PART OF THE FOREGOING DECLARATION 
OF TAKING 


Parcel I. 


Lot 25 in R. L. Hoxie. Trustee's subdivision of lots in 
Square 185, as per plat recorded in Liber 10 folio 102% of 
the Records of the Office of the Surveyor of the District 
of Columbia: also Lots 26 and 27 in Lawrason Riggs, Exe- 
cutor’s subdivision of lots in Square 185, as per plat 
recorded in Liber 12 folio 102 of the Records of the Office 
of the Surveyor of the District of Columbia. improved by 
premises 1626 K Street NW., and being designated for tax- 
ation purposes as Lot 806 in Square 185 in the District of 
Columbia. 


The sum of money estimated by the acquiring authority 
to be just compensation for the aforesaid land in this pro- 


ceeding, and hereby taken, is as follows: Four Hundred 


$_475,000.00 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


In the matter of the acquisition of ) 

Assessment and Taxation Lot 806 in ) District Court 
Square 185 in the District of Columbia, ) 

improved by premises 1626 K Street ) Docket No. 2829 
NW., Washington, D.C. ) 


PETITION FOR PAYMENT OF MONEY DEPOSITED 
IN THE REGISTRY OF THE COURT 


Your petitioner, Louis A. Montague, respectfully re- 
presents to this Honorable Court as follows: 


1. That he is entitled to the sum deposited in the registry 
of this court as being just compensation for the parcel of 
land described in the petition of the United States in this 
cause, the same being Lot 25 in R. L. Hoxie, Trustee's sub- 
division of lots in Square 185, as per plat recorded in Liber 
10 folio 102% of the Records of the Office of the Surveyor 
of the District of Columbia: also Lots 26 and 27 in Lawra- 
son Riggs, Executor’s subdivision of lots in Square 185, as 
per plat recorded in Liber 12 folio 102 of said Surveyor’s 
Office Records. improved by premises 1626 K Street, NW.. 
and being designated for taxation purposes as Lot 806 in 
Square 185 in the District of Columbia. 

2. That at the time of the filing of the petition of the 
United States the fee simple title to said parcel was good 
according to the records in your petitioner, subject to the 
deed ofgtrust set forth in the condemnation petition herein. 

3. That on the 10th day of November, 1942, the United 
States. through its acquiring agency the Reconstruction 
Finance Corporation. deposited in the registry of this court 
at the file of the filing of a Declaration of Taking pursuant 
to Section 10 of the Act approved March 1, 1929, the sum 
estimated by the acquiring authority as being just compen- 
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sation for the parcel aforesaid. to wit, $475,000.00. for the 
use of all parties entitled. and the same is now in the regis- 
try of this court. 

4. That your petitioner hereby stipulates that the Real 
Estate and Columbia Title Insurance Companies of the Dis- 
trict of Columbia collect for him and in his behalf the sum 
estimated as aforesaid to which he is entitled and to make, 
execute and draw in his name proper receipt for the same: 
and said petitioner further stipulates that the check in pay- 
ment of said amount estimated by the acquiring authority 
as aforesaid to be just compensation for the taking of said 
parcel shall be drawn to the order of Louis A. Montague 
and delivered to the Real Estate and Columbia Title Insur- 
ance Companies of the District of Columbia, and that your 
petitioner shall endorse said check while the same is in the 
hands of said title companies, to the end that said title com- 
panies shall out of the proceeds thereof pay, satisfy and dis- 
charge all taxes, general and special, due and exigible in 
respect of said property, and all liens or encumbrances of 
whatever nature existing thereon, in accordance with the 
terms and conditions specifically set forth in the written 
agreement made between your petitioner and the Recon- 
struction Finance Corporation, dated November 9, 1942, a 
copy of which said agreement, duly attested by the Assist- 
ant Secretary of said Reconstruction Finance Corporation, 
has heretofore been filed as Exhibit 1 to the Declaration of 
Taking herein, together with said Declaration of Taking, and 
is hereby prayed to be read and taken as part of said De- 
claration of Taking; and the balance pay over to said peti- 
tioner, which payment said petitioner hereby stipulates and 
agrees, together with the matters and things stated in the 
agreement next above referred to, to be full and complete 
compensation for said parcel, petitioner hereby waiving any 
right to further participation in this cause, and the petitioner 
further stipulates and agrees that said title companies shall, 
after the payment, satisfaction and discharge of all taxes, 
liens and encumbrance, and the payment of the residue, if 
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any, to the parties entitled, certify to the United States of 
America that the fee simple title to said parcel is vested in 
the United States of America free, clear and discharged of 
all taxts, liens, and encumbrances whatsoever. 


WHEREFORE, the premises considered, your petitioner 
prays unto this Honorable Court as follows: 


1. That an order be passed herein directing the Clerk of 
this Court to draw his check against the fund deposited in 
the registry of the court as aforesaid in the sum of $475, 
000.00, payable to the order of Louis A. Montague, and 
deliver the same to the Real Estate and Columbia Title In- 
surance Companies of the District of Columbia. to the end 
that said title companies shall, out of the proceeds thereof 
pay. satisfy and discharge all taxes due and exigible in re- 
spect of said property at the date of said Declaration of 
Taking and all liens. charges and encumbrances of whatever 
nature existing thereon, in accordance with the terms and 
conditions specifically set forth in the written agreement 
made between your petitioner and the Reconstruction 
Finance Corporation. aforesaid. and the balance pay over 
to the petitioner. 


2. And for such other and further relief as to the court 
may szem meet and proper. 


/s/ Louis A. Montague 


DISTRICT OF COLUMBIA: SS: 


I, fouis A. Montague, being first duly sworn, on oath 
depose and say that I have read the foregoing and annexed 
petition subscribed by me and know the contents thereof: 
that the matters stated therein upon my personal knowledge 
are true and those stated upon information and belief I be- 
lieve to be truc. 


/s/ Louis A. Montague 
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Subscribed and swom to before me this 10th day of 
November, 1942. 


/s/ Mary F. Mack 
Notary Public, D.C. 
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ORDER FOR PAYMENT OF THE SUM DEPOSITED 
AS ESTIMATED COMPENSATION 


Upon consideration of the condemnation petition filed 
herein on October 30, 1942, the Declaration of Taking and 
accompanying agreement marked Exhibit 1 filed herein on 
the 10th day of November, 1942, and it appearing to the 
court that on said 10th day of November, 1942, the United 
States of America, through the Reconstruction Finance 
Corporation, upon the filing of the Declaration of Taking 
herein, paid into the registry of the court the sum of $475, 
000.00 as the estimated compensation for the real property 
mentioned in said petition and therein more fully described, 
whereby the title to the said property thereupon vested in 
the United States, and it appearing that said petitioner is the 
party entitled to the sum deposited into the registry of the 
court as aforesaid, and that said petitioner has stipulated in 
and by his petition filed herein on November 10, 1942, that 
the check to be issued for the amount of said deposit shall 
be delivered to certain title companies and endorsed while 
in their possession in order that taxes, assessments, liens 
and encumbrances may be duly satisfied and discharged out 
of the proceeds thereof in accordance with the agreement 
of your petitioner with said Reconstruction Finance Cor- 
poration dated November 9, 1942, and the balance then re- 
maining pay over to said petitioner, it is by the court this 
10th day of November, 1942. 
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ADJUDGED, ORDERED AND DECREED that the clerk 
of this court draw his check against the fund deposited in 
the registry of this court in the amount of $475,000.00, as 
aforesaid, to the order of said petitioner, and that said clerk 
deliver said check to the Real Estate and Columbia Title 
Insurance Companies of the District of Columbia; that the 
payee thereof shall endorse said check while in the hands 
of said title companies; that said title companies shall apply 
the proceeds of said check to the payment of taxes and 
assessments, general or special, due or exigible on said real 
’ property in accordance with the terms of the agreement 
above mentioned, and to the payment and discharge of all 
liens and encumbrances of whatsoever nature on said real 
property, in accordance with the terms of said agreement. 
after which the balance shall be paid by said title com- 
panies to the petitioner herein, which said payment peti- 
tioner stipulates and agrees shall be in full and complete 
payment for said parcel, petitioner hereby waiving any nght 
to further participation in this cause: and that said title 


companies, after applying the proceeds of the check as here- 
inbefore directed. shall certify to the United States of 
America that said real property is vested in the United States 
of America in absolute fee simple free, clear and discharged 
of all taxes, assessments, liens and encumbrances whatsoever. 


/s/ Edward C. Eicher 
Chief Justice 
No objection: 
/s/ Alex. H. Bell, Jr. 
Attorney for the United States 
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; APPEAL FROM TH UNITED STATES DISTRICT COURT FR THE 


DISTRICT OF COLUMBIA 


_STATEXENT_ 


Brief of the aprellees, to wit; Kunzig and Wade et. al. have been filed herein 
and are responded hereto in that order. 
: BRIEF OF KUNZIG AL Ae 
thd issue presented Kunzig says is whether the District -Court had jurisdict- 


® " 
fon of ‘n action in ejectment to recover the property where there is no question 


as to tie authority to take or to recover compensation for the property after more 
than 265 years have clapsed since the taking, We believe the issue so framed is 
a patenf distortion of the allegations of the pleadings, to wit, the "amended com- 


plaint 3nd the amendment to the amended complaint” (J. A. 6 and 25) 


" 
Paragraph:& of the amended complaint alleges in part: Said contract having 


been executed by the plaintiff husband only as the sole owner was contrary to and 

prohibited by law, Sec. 30-216, D. C. Code (1940 Ed.) and said contract was accord- 
ingly java and of no force or effect." and the same pargraph suleges: " At the 
time of the involuntary execution of said contract and with defendant agent's know- 
ledge, plaintiff wife was life tenant owner of said property, to the extent of her 
one-third (1/3) dower interest in said property and has at no time released or re- 


linquished said interest or been compensated for the same" (J. A. 6) 


Paragraph 5 of the amended complaint alleges in part: Said contract was orepared 


by agents of the R. F. C. with the express purpose of avoiding regul ar_condemnation 


procedures and shortly before they asked plaintiff husband to sign same". (J. A. 6). 


| 
Paragraph 6 of the amended complaint alleges in part: "that the holding of the 


plaintiff's property by said agents constituted the unconstitutional taking of their 


property without just compensation". (J. A. 6). : 

Paragraph 8 of the amended complaint alleges in part: "at no tine since marriage 
has she coxsented to in writing or otherwise to the release of her said statutory right 
in said property, nor has she been compensated in any way for her interest in said 
property, nor has she been legally notified as an interested party in said condem- 
nation proceeding as required by express provisions of the District of Columbia law 


and other Federal laws and Rules of Court." 


Paragraph 9 of the amended complaint alleges: "The petition for condemnation and 
supporting documents are irregular on their face and void; and legal notice was not 
given to plaintiff wife as required by the laws of the District of Columbia and stat- 
utes of the United States and Rules of Court in force at the time of said condemnation, 
and accordingly the condemnation judgment entered Nerein is jnvalid and of no force or 


effect." (J. A. 6). 


; 
; 

Paragraph 5 of the amencment to the amended complaint alleges: "That said Normandy 
building was subsequently quit clained deeded to Helen Wade and thereupon transferred 
by her to the defendant "1620 K Street Associates"; that the defendant Lawyers Title 
Insurance Corporation of Richmond is the escrow holder of certain funds, namely 
$2AeFTO OO which are involved uncer the terms cf the exchange contract between Helen 
wade — United States; that said condemnation was illegal and void; that defendant 
Kunsig no lawful authcrity, to enter into said deed and contract of exchange; that 
legal tiple to said premises is in the owners of said property prior to said condem- 

nation; hhat said condemnaticn was constitutionally void for failure to give plaintiff 
notice opportunity to be heard; therein; that plaintiff is entitled to possession 
of his - ehold and damages for the unlawful taking; that the defendants are in wrong- 


ful possession of said premises.” (J. A. 25). 


~ 


i is believed that paragrach 5 of the amended complaint, supra. embraces the 


lack of fcower of the R. F. C. to take anything other than temporary use of the premises 
for walid war purceses and none other. This power was not inherent in the statutory 
powers or the B. F. C. but to the contrary was--given temporarly to it for the specific 
pneosar world war II, cocmencing on March 27, 1942, (S. 2198) Public Law 506, and an 
Act to frovide for the temporary Acquisition and Disposition of Property, March 27, 1942 
(Ss. 2209) Public Law 507, commonly known as the, Second War Powers Act, 1942, and Execut 
4we Ordfr 9217, August 7, 1942, and ending December 28, 1945, U. S. C. A. Title 50, 
Seer 632 App. (Second war Powers Act, 1942; relating to acquisition of real property 
for war) purposes by the Secretary of the Army , the Secretary of the Navy, and others 


terminated December 28, 1945). 


5 

Mblic Law 506, supra incorporated an act approved August 1, 1888 (25 Stat. 
357) ast amended relating to the method of such condemnations and specified and lim- 
Sted the condemnation authority where the same were acquired under judicial process, 


and  - expressly provided that: 


4 


in 


"the practice, pleadings, forms and proceedings in causes arising under 
the provisions of this act shall conform, as neer as may be, to the 
practice, pleadings, forms and proceedings existing at the time in like 
like causes in the courts of record of the State within which such cir- 


cuit or district courts are held, any rule of the court to the contrary 
notwithstanding. (imphasis added)" 


_ And further the pover to institute proceedings for condemnation etshall term- 
| 
inate on June 30, 1944, or upon such earlier date as the Congress ** or the President 


may designate." 


The %emrorary War Powers given the 2 F.C. by the Second war Powers Act, supra 
is in deep contrast to the ordinary powers given the 2. F. C. as a corporation subject 
to sue and be sued under Section & of the Act creating the R. F. C. Public Law No. 2, 
(He R. 7360) January 22, 1932, ch.8 - 47 Stat. 5. In the organic act the corporation 

"ghall have power to adopt, alter, and use a corporate seal; to make contracts; to 


lease such real estate as may be necessary for the transaction of its business; to sue 


and be a to complain and to defend, in any court of competent jurisdiction". 


The R. F. C. had no condemnation authority prior to the Second War Powers Act 


of 1942, and that war-power ended on December 28, 1945. | 


From the foregoing it seems clear that the R. F. C. in making the contract with 
the husband in November 9, 1942 covld as a matter of law only intend to take the pre- 
mises for a temporary war purpose and since that purpose ended by act of Congress in 
December 28, 1945, the premises became the property of the appellants and should have 
been returned to them. This conclusion is consistent with the facts and the law of the 
case. Any other conclusion raises obstacles of law and public policy inconsistent with 


reason and justice as is pointed out herewith, Section 443, 20 C. J. p.1061. 


FACTS WHICH ARS A MATTER OF RECCRD OR OF WICH 
THE COURT MAY TAKE JUDICIAL NOTICE wHIGH SHOW 
THE PREMISES WERE CONTRACTED FOR BY THE R. F. ce 
FOR A TEMPORARY USE AND THE COMPENSATION PAID 
THE HUSBAND WAS ONLY FOR SUCH TEMPORARY USE 

| 


Minutes of a Meeting of the Board of Directors of the R. F. C. , October 26, 
1942, set forth in full in the Additional Appendix herein pages, A. A. 1, 2, 3, 4. 
Saic Acsendix is hereinafter aeteanes zo herein as(A. A.) Said minutes in the 
Fifty whereas, provides that tne President of the United States by Executive order 
Ko. $2l7, dated August 7, 1942, has authorized this corooration to exercise the 


authority contained in Title II of the Second war Powers Act, 1942 to acquire, use 


and dispose of any real property, tervorary use thereof, +" 


Sewieinites as referred to in paragraph 1 above in the "RcSOLVED SECOND" clause 
which provides"for condemnation ***pursuant to Title II of the Second war Powers 
Act, 1942, and in accordance with the act of August 1, 1888 (25 Stat. 357) as amend- 


4 
ed. and avoidance of litigation clause; Minutes of R. F. C. November 9, 1942. 


j 


Secor war Powers Act, March 27, 1942, Public Law 507, 56 Stat. 177, "Title II 
ACASTEION AND DISPOSITION CF PROF=&RTY, provides in part "The Secretary of War, 

the Secretary of the Navy, or any other officer, board or ccmmission or governmental 
corporation authorized by the President, may acquire by purchase, donation, or 
other means of transfer, or may cause proceedings to be instituted in any court 
havigg jurisdiction of such proceedings, to acquire by condemnation , any real prop- 
ertyl temporary use thereof, or other interest therein***{such proceedings to be in 


accofe with section 1 (>) of the Act of July 2, 1940 (54 Stat. 712), 41 U. S.C. A. 


section:1;-and the act of August 1, 1883 (25 Stat. 357), 40 U. S. C. A. Sections 
or after 


257 fos 258; said Title II, further provides that upon/the filing of the condem- 


natign petition.imzediate possession may be taken and the property may be occupied 
used, and improved for the purposes of this Act (condemnation of lands for military 
purpbses)and property acquired by purchase, donation or other means may be occupied 
used, and improved, for the purposes of this section (condemnation of lands for 
a purposes) prior to the apsroval of title by the Attorney General as re- 
quired by section 355 of the Revised Statutes, a amended. 40 U. S. C. Section 


2556 


The Opinion required as to the title of the premises by the Attorney General 
pursuant to Title 40 U. S. C, A. Section 255 was never given in the pending 
case. Such an opinion is a prerequisite to the payment of the purchase price 


for land under this section. 1937, 39 Op. Atty. Gen. 73. and this section 


enters into and becomes a part of every contract for the purchase of land by 


the government. 1857 , 9 Opinion Atty. Gen. 100. 


Where the Attorney General as here in the pending case has refused to certify the 
titles, the head of the department through which the negot tiations is conducted 


ought at once to declare the contract rescinded; and enon ners can have no 
more force than if it had never been made. 1857, 9 Op. Atty. Gen. 100. 
The petition herein for condemnation dated October 30, 1942, paragraph I,2iI and IV 
incorporated by reference the above mentioned statutory provisions, relating to 
| 
the taking of the premises for war purposes and temporary use. 


No provision appears in said condemnation petition for a use of premises other 


than for a temporary war purpose. ; 


Paragraph II!of said condemnation discloses that the government did not know what 
the nature of the estate was that was held by the tenants of the premises hence it 
asked in Paragraph V for a simple fee simple «absolute but it failed to seek to per- 
fect such a title by failing to name the sixty seven tenants of the premises as 
required by Title 16 Section 622 of the D. C. Code 1940 Ed. (3. A. 38) and by 

fail to make service of a citation on said tenants and to permit them to be 
heard,as to just compensation, in the event outright permanent, title was sought 


of the premises and to secure a final judgment in the co eere Se action securing 


just compensaticn to all those entitled including the wife for her dower interest. 


Court | 
Said.condemnation paragraph III asks the condemnation/to take judicial notice of 


Acts of Congress mentioned in paragraph I of the said condemnation petition which 


acts relate to war powers and temporary use of property acquited for such purposes. 
- | 


4 


The condemnation petition by failing to name the wife and her inchoate dower interest 
in the property as a defendant in the action and an interested party under Title 16 
Section§62l of the D. C. Code, 1940 Ed. did not intend to take a permanent fee simple 
absoluie title to the premises and indeed under the law of the District of Columbia 
then and now could not! take any such absolute title without her release of her in- 


choate dower interest and payment to her of just compensation therefore. 


the prayer for relief in said condemnation petition did not ask for the usual judg- 

-nent, towit,"that plaintiff dezands judgment that the property be condemed and that 
just compesnation for the taking be ascertained and awarded and for such other relief 
as ray? be lawfel and prover." To the contrary it asks the Court; "to make all nec- 


essary, directions to carry into effect the object and intent of the Acts of Congress 


hereirfore cited". The basic act referred to is the Second War Powers Act, supra. 


’ 
CY 


Nowhere in the said condemnation petition is a contract between the R, F. C. and the 
husband mentioned as the conveyance to give title to the premises to the R. F. C. or 


the United States, outright and permanently, for war_purposes. 


The contract between the husband and the R. F. C. paragraph four incorporates the 


Acts of Congress relating to the taking of property for temvorary war purposes, 
and the procedural condemnation act of the District of Columbia, to wit, Title 


16 Section 619 et. seq,, 190 Ed. D. C. Code (J. Ae 38) 


The husband 8. F. C. icontract paragraph 1, refers to "compensation to the owner 

for said premises", It does not claim outright, absolute title and ownership 

to the premises. - Indeed it couid not make such a transfer as no parties were 
mentioned in the contract other than the husband and the R. F. C., whereas the 

R, F. C. knew there were some sixty seven leasehold tenants in the building and 

a wife of the husband who would have had to be made parties to the contract in order 
to convey outright title and permanent ownership under the contract to the R. F. C. 


And further the purpose of the contract was for a war purpose and not permanently. 


. 


iF 17. 


The amount paid to the husband was only a portion of the true value of the 
premises if they were to be ascertained and awarded in a usual Soetennatton 
proceeding. ‘The rental value of the premises at the time was in excess of 
$100,000.00" annually. The sixty seven tenants all had written leases some for 
a period of twelve years. (J. A. 38) And the tenant appellant put a value of his 
lease at $20.C00.00. It is apparent that if all tenants were named in the con- 
demnatign and were cited with the statutory notice (Title 16 Section 621 of the 
1940 D. C. Code) and given an opportunity to be heard with respect to just com 
pensation or were named in the husband R. R. C. contract, the amount to be paid 


those interested in the premises in addition to the husband and wife would be 


greatly in excess of $475.000.00. 


n | 
_ The R, F. C. reserved in the husband R. F. C. contract exceptions as may be approved 


by R. F. C. with respect to "fee simple title to the property in the United States" 
See paragraph & thereof. And 8. F. C. agreed to pay additional ‘sums gequired to 


effect settlement in accordance with the agreement. Yet no such sums were ever 


negotiated with the tenants or with the wife with respect to her inchoate dower 
| 


interest. 


The husband under the agreement is required to execute such agreenents as may be 
required to effect the contract, yet he could not effect the dowervinterest of his 
wife, nor could the court. Nor could he contract for his tenants. The husband 
could not convey that which he had no authority or control over, to wit, his wife's 


interest in the premises and the sixty seven other tenants. 


™e Declaration of Taking incorporates the Acts of Congress relating to temporary 
* Second Var Power Act provisions and says: "that the public-use for which said lands 
are hereby taken is the use inisaid acts mentioned, that is to aay for the carrying 
out of the authority vested in said Corporation", “ and that the estimated comp- 
ensation set forth in Schedule "A" is hereby deposited in the registry of this Hone 


orable Court : 


‘the fee simcle title to the premises as mentioned in the petition, the contract 

the Declaration of taking and the various minutes of the R. F. C. could only mean 
the record title as of November 192. It had no reference to equitable title or 
equitable interests in the prorerty as evidenced by paragraph 2 of the husband's 
petition Fo payment of money deposited in the Registry of the Court. Said paragraph 
says: “that at the time of the filing of the petition of the United States the_fee_ 
simple title to seid parcel was good according to the records in your petitioner, 


subject to the deed of trust set forth in the condemnation petition herein. 


The Order of the District Court in the condemnation action for payment of the sum 

Gevesited as estimated compensation, to the husband only refers to the premises as 

Prete ‘ and cischargeé of all taxes, assessments, liens and encumbrances whatso— 
: Petes to record title only, the court being aware that sixty seven leasehold 
% tenants occupied the presises and were named defendants in the condemnation action, 


although they were not served with citation and notice as required by Title 16-Section 


621 of the 19%0 D. C. Codes did not appear and received no hearing as to their claims 


Lor just bocrensaticn and no ascertainment of their claims was ever made and no final 


condemnation judgment has ever been entered therefore in said condemnation action. 


The related deeds involving the premises and referred to in paragraph 4 of the Amend- 
ed complaint nerein ((Second and Separate Cause of Action) shows that the so called 
title to tne premises herein was based on the husband 2. F. C. contract; that no deed 
acpears of record and that the R. F. C. conveyed the premises to the United States, 
not in 1942 at the time! of the contract but in 1948; that during said period the R. F. C 
- was liable for the land taxes cn said premises pursuant to Title 15 U. S. C. A. Section 
607, and not the United! States; that the war powers of condemnation forthe R. F. C. 
were terminated by Congress in December 1945, U. S. C. A. Title 50, Seccion 632 App. 


(Second War Powers Act, 1942). 


The R. Fe C. and or the wade et al., possessors of the premises have made no improve- 


ments in the premises and have established no equities therefore therein since 1942. 


The premises have not been utilized for War purposes since such powers were terminated 
by act of Congress in December 1945, the express purpose for which they were tempor- 
arily acquired in 1942. | 

The premises were allegedly transferred from the husband to a private Corporation 

*(R. F.C.) and then to the United States and then back to a private citizen (wade) 
without compensating the owners of equities in the premises and the amounting of the 
Government taking private property from one citizen and giving it to another contrary 


to general law, and without the 8. F. C. having acquired outright permanent title to 


the premises in the first instance, 


THE DOCTRINS OF LAND WS. DOLLAR iS DECISIVE (Jurisdiction) 


330 U. S. 732 : 


"The allegations of the complaint, if proved, would establish that petitioners 
are unlawfully withholding respondents! property under the claim that it belongs to 
the United States. That conclusion would follow if either of respondents" content— 
ions were established: (1) that the Commission had no authority ~6 purchase the shares 
or acquire them outright; or (2) that, even though such authority existed, the 1938 
Contract resulted not in an outright transfer but in a pledge of the shares" 


"If respondents are right in these contentions, their claim rests on their 


right under general law to recover possession of specific property wrengfully with- 
| 


held "3+ 
"If viewed in that posture, the case is very close to ited States v. Lee, 

106 U. S. 196. ‘That was an action in ejectment to recover possession of a tract of land 

The defendants were military officers who, acting under orders of the President, took 

possession of the land and converted one part into a fort and another into a cemetery. 

For the lawfullness of their possession they relied on a tax sale of the prorverty to 


the United States. On the trial it was held that the claim of the plaintiffs to the 


land was valid and that the defendants were wrongfully in possession. The Court 


affirmed the juimment over the objection that the suit was one against the United 
states. It held that the assertion by officers of the Government of their author- 
ity to act did not foreclose judicial inquiry into the lawfulness of their action; - 
that a determination of whether their ‘authority is rightfully assumed is the exer- 
cise of jurisdiction, and must lead to the decision of the merits of the question'., 
P. 219. It further held that while such an adjudication is not R&S JUDICATA against 
the United States cecause it cannot be made a party to the suit, the courts have 
jurisdiction to resolve the controversy be=ween those who claim rossession. And it 
concluded that an agent or officer of the United States who acts beyond his authority 
is answerable for his actions". and, 

Pyhnere the right to ressession cr enfoyment of property under general law is in 


issue, end the cefendants claima s officers or agents of the soverign, the rule of 


United States v. Lee, suora, has been repeatedly arproved", (citing cases). That rule 


is applicable here although we assume tnat record title to the shares is in the 
Comission. in United States v. Lee, supra, record title of the land was in the 
United States and its officers were in possession. ‘The force of the'’decree in that 
case was to grant Dossession to the private claimant. Though the judgment was not 
ReS JUDICATA against the imited States, p. 222, it settled as between the parties 
the controversy over cossession. Precisely the same will be true here, if we assume 
the allegations of the complaint are proved. For if we view the case in its posture 
before the District Court, petitioners, being members of the Commission, were in a 
position to restore possession of the shares which they unlawfully held"** (Citing 


cases). 


"We say the foregoing cases are distinguishable from the present one, though 
as a matter of logic it is not easy to reconcile all of them. But the rule is based 
on practical considerations reflected in the policy which forbids suits against the 
sovereign witnout its consent. The "essential nature and effect of the proceeding" 


may be such as to make plain that the judgment sought would expend itself on the public 


if 


treasury or domain, or interfere with the public adninistration,**If s0 the suit is one 
against the sovereign.** But public officials may become tort-feasors by exceeding 

the limits of their authority. And where they unlawfully seize or hold a citizen's 
realty, or chattels, recoverable by appropiate action at law or in equity, he is not 
relegated to the Court of Claims to recover a money judgment. The dominant interest 
of the sovereign is then on the side of the victim wno may bring his possessory action 
to reclaim that which is wrongfully withheld." 


"It is in the latter category that the pleading have case this case. That is to 


, Say, if the allegaticns of the petition are true, the shares of stock never were the 


property of the United States and are being wrengfully withheld dy petitioners who 


| 
acted in excess of their authority as public officers. If ownership iof the shares is 
| 


in the United States, suit to recover them would of course be a suit against the United 


States. But if it is decided on the merits either that the contract was illezal or 


that respondents are pledgors, they are entitled to possession of the shares as against 
petitioners, though , as we have said the judgment would not be 355 Ju ZCATA as against 
the United States". } 

THE DOCTRINE OF THIS COURT IN DOLLAR VS. LAND IS DiCISIVS (1amitations) 


184 F. 24 245, (1950) 


“ The Commission next says that the suit was barred by the statute of limitations. 


Its argument is that if there were no power to acquire the stock outright the cause of 


# action accrued immediately upon the transfer in 1938; that if the transaction were a 
- | 


Plddge the cause of action accrued at the time the debt for which the security was 
pledged was satisfied; that the stock was pledged to secure the ship purchase indebt- 
edness and that debt was satisfied in 1941. The action was brought din 1945. The ob- 
vious answer to this contention is that the statute of limitations dees not anviyo 
This is a suit in equity governed by the doctrine of laches. Mere passage of time 
does not constitute laches. When an unreasonable time passes and the delay is caused 
by unexcused lack of diligence, such delay constitutes laches. There was no such 


inexcusable lack of diligence in this case, "#1 | 


The amerded complaint, paragraph 5 alleges: "Plaintiff husband sought counsel 
after the Agreement was signed, but was not immediately successful as the govern- 
rent took \imrediate possession, and lawyers from whom he sought advice were not 
eager to enter the case. me attorney who sought to advise him studied the matter 
for some time and then he rassed away before taking any action. Plaintiffs gave 
him all of their papers and documents which were never returned. It was not until 
1987 that plaintiffs’ present attorney came into the case to investigate the same 
and take wnat he believed wes just and apsropiate action in connection therewith." 

? 

Appellants' counsel] who was alse one of counsel in the Dollar litigation, supra, 

ized the difficulty in bringing an action of this type and it was two years after 
he had mat retained that hethought it timely to institute the suit. The reason 
being that it was expected and rumored that the premises would be returned to private 
indivicuals in due course. In order to avoid the immunity of suit doctrine counsel 
for apseliznts delayed Dringing this action. In addition it was believed that the 
cause of diction under loc2l law did not accrue until it could be successfully pro- 
secuted. gAnd that it could not be so prosecuted until the premises were conveyed 


Soe OOO 


out of ; nane of the United States. Northern Pacific 2. R. Company v. United 


States, 47 F. 2d. 615 at 624. 


Further it is believed that the Court understands the difficulty in presenting 
all of tr issues which are involved in this type of litigation. The record in the 
case below and the conflicting views of the District Court on the jurisdictional and 
dower issues shows to some extent the prcblems involved in bringing a suit of this 
nature, 

Unddr these circumstances it is believed that the doctrine of laches would not 


be applicable. Dollar v. Land, supra (Prettyman, J.) 


BRIEF OF WADE ET AL 
! 
The gist of the contentions are anchored to the general statute of limitations 


'g 


Title 12, Section 301, D. C. Code. It is believed that the opinion of Judge Prettyman 


in Dollar v. Land, cited and quoted on rage 12, supra, conclusively discoses of lim- 


| itations. 
' By 


INCHOATE DOWSR OF Ti WIFE 


It is a Common Law right founded in the constitution of the people. The District 


| ,of Columbia is a Common Law Jurisdiction. It recognizes dower inchoate and consumate. 
In Cobb v. Snore, 177 F.2d. 277, this court recognized inchoate dower in protecting it 

| from the foreclosure or enforcement of a Federal Tax Lien, under the reasoning that the 

y. United.States did not claim dower in a tax deed, at 279. This court has recognized 
future interest in property as being compensable under the just compensation clause. 
National Metropolitan Bank v. Stoner, (1949), 177 F. 2d. 37. As the result of this 
decision the Missi*#*Supreme Court, in Hemphill vs. Missippi State Highway Commission 

I 145 So. 2d 455, at 463, included this court's decision in Stoner, supra, as among the 
better reasoned* cases relating to future interests and classified it as a jurisdiction 
which mecoenives such interests as being compensable. Inchoate dower is a future int- 

“erest in property. : 

Wade et al, cite U.S. v. Certain Parcels of Land in the City of! Annapolis, 46 

F. Supp. 441, as authority (solely) for the proposition that dower (anchoate) is not 

* compensable ifl the District of Columbia, under the just compensation clause. A review 
of the case and the citations to it in later years shows that it no longer is cited 
for the proposition that inchoate dower is not subject to valuation, the point which 

' Judge Chesnut found he was bound by under state law. The review also disclosed that 
the year the decision was rendered it was severely critized by the Maryland Law Review 
7 Md. Law Review 263, It was pointed out that for many years in the United States 


such a valuation was made according to an accepted formula and cited the case of 


Share v. Trinckle, 183, Wis.l, 197 N. W. 329 as an example. . The same critism was 


in 1954 in," American Brewer -- 


ruling by the North Carolina Supreme Court 
sult the case is 


of the 
$ 
E. 829 at 831. As a re 
jurisdictions. 
jn effect at the time 


ption to the rule in most In addition 


vadyiana has abolished its 
the repeal of same in 1%8. 
court to follow in the 


statutory law on dower 


case cited by 


State of 
It is not pelieved the 


e decision >Y 
determination 25 to the 


le et al.is any precedent for this 


set of Columbia. 


this point rely on United States, ©* 
This case follows 


in the Dis? 
rel. T. We A. VS Spiceland, 


Appeliants on 
the majority rule on the 


£3) Ue S- Diste Cte Kye» 
wer amc is believed preced 


52 F. Suppeb0~ 
ent for this court to follow in this 


eputation ci inchoate Go 


Ce i 


A review of the case 


s American and mglish on dower leads %o many pros and cons 2S 
s originally intended to hoid the marital 
for the benefit of all. se which could well 
zation or at least rene 


glish society at one 


partners 


5 its true mature. Oovicusly it 
ring closer together A preni 
over today in many areas of our western Civilt 
It was considered so Sa 


nd their off-se 
wed afid 


begun 


prought up Lee 
jme that some of tne 
be tampered by all ane 

Coluxbia and jndefeasibl 


cred to the scheme of =n 
could not be tampered 
4s that it is a compe 


s took the position it ¢ with by any one 
destroyed. Our position 
e title to the premise 


writer 
nsable 


s could not be 


ice and opportunity to be heard 


hout not 
sation in the form of 


contract or wit! 
and award of gust compen 


vahout its release under 
g and the ascertainzent 


acquired 


in comiemnation case 
a final a of condemnation. 


CONCLUSION 
one of counsel in the Dollar Ve Land Litigation 


the Dollar case 


pellants nerein was 
jn this proceedings 


ate solutions. The one which would eetablis 
r is to construe the 


was void for want of due process of law anc or 4llegality- The othe 
? guitable result is to restore the 


Counsel for Ap 
heretofo cited many times This pending cas like 
h that the entire transaction 


presents ltern 


premises Ko the original owners. In that way public policy is served and the parties 


are least Nenrived of constitutiona] rights and econonie deprivation or loss. 


This ¥ was the solution in the Dollar case by the Supreme Court, and this Court. 


This is ae only solution in the present case. 


Respectfully Submitted 
7) 


7 g 
a  Michdei ee Kearney 4 
‘Counsel for Aopellants 
1329 E. Street N. W. 
Washington, D. C. 


Tel: 522-7456 


Michael M, Kearney certifies that on July 22, 1970 he mailed a copy of 
the above REPLY BRIEF to Benjamin W. Dulaney, Esquire, 822 Southern Building 
Washington, Counsel for Wade, et al., and Shiro Kashiva, Assistant Attorney General 
Department of Justice, Washington, D. C. counsel for Robert L. Kinzig, et. al. 
\ : 


AY i : 
Michael x. Kearney 


AVAILABLE 


* 
ADDITIONAL APPENDIX 


Minutes of the meeting of the Board of Directors of the 


R. F. C. October 26, 1942 


Minutes of the meeting of the Board of Directors of the 


R. PF. C. November 9, 1942 


(Underlininzg exphasis has been added) 


* The a official decuments were thought to be a part of the condemnation 


action £2329, 1942 and referred to in note 1 to Avpellants opening brief page 8. 
It later develored that they were official documents subject to judicial notice 
as docyzents having filed by the 2, P. C. with the National Archives as required 
by ewe The criginal copies with the official seal will be submitted to the Court 


at the time of argument. 


LINUDso OF A 2.LUTING OF THE BOARD CF DIRZCTORS 
OF TH ASCONSTRUCTION FINANCE CORPORATION 


October 26, 1942 


4 special ueeting of the Board of Directors of the Reconstruc- 


| 
strance Corporation was held at 811 Vermont Avenue, Northwest, dash- 


2, De Co, at 4:30 P. Xe, Monday, October 26, 1942, in accordance with 


lof the By-Laws. 


Present: 


ux Hencerson, Presiding; 
mr. Husbands, 
ure Klossnes, 

hulligan, 


Hobson, Secretary, 

Mulligan, Assistant Secretary, 
Snyder, Assistant to the Directors, 
weGrath, Chief, Examining Division, 
McLaughlin, Counsel. 


",EERSAS, this Corporation operates and manages all cor 
sorations created and organized by it pursuant to Section Sa 
of the Reconstruction Finance Corporation act, as amended, 
(said comporations being horeinafter referred to as the "Sub- 
sidiary Corporations’); and 


"HEREAS, in connection with such operation anc manage- 
sent, this Corporation furnishes to the Subsidiary Corpora- 
tions all personnel and office space requirec vy then; and 


"WHEREAS, additional office space is required to permit 
this Corporation and the Subsidiary Corporations to carry out 
their rospoctive war activitios; and 

— 


“WHSREAS, bocause of its proximity to other space occu- 
sted by this Corporation and tho Subsidiary Corporations, the 
Nomandy Building, 1626 K Street, N. W., washington, D. C., 
tofas the proporty described in Exhibit a heroto attached 
Soreinafter referred to as the 'Property'), is peculiarly 
stented for use by omployoes performing duties for this Corpo= 
xtion and the Subsidiary Corporations and contains surzicient 
sifice space to meet the aforesaid needs of said Corporations; 
and 


A. A. 2 


#esiEREAS, it has been impossible to acquire the Property 
shase; and 


BERENS, the Presicent of tho United States by Executive 
mo. 9217, cated august 7, 1942, has authorized this Cor- 
fon to exercise the authority contained in Title II of the 

ar Powers acs, 1942 to acquire, use, and dispose of any 

&ny personal propersy located therein, or used 
sterewits, this, Corporation shall deem necessary for milie 


1857, naval or Other war purposes: 


“PZDSCLVED Tix is necessary and advantageous in 
the were es Of this Corporation and the Sub 
r 


—s=> OvLt 
sereyate OVS 


——e 
sizigry Corporatiozs so accu 


e by concennation the Property. 
the Secretary or Assistant Secre- 
texy Of this Corporation be anc hereby is authorized to request 
tre atcoraey Genoreal of the United States, by lotter in form 
trprovec Dy General Counsel or an assistant General Counsel, 
to institute appropriate proceeciags for condemnation, for and 
ce den&lf of exd as tke expense Of this Corporation, of abso- 
tute Zee Sixpie title to the Property, pursuant to Title II of 
tte — war Powers act, 1962, and in accordance with the Act 


ust 1, 1868 (25. stat. 357) as amended. 


was 


of we 


"RESOLVED THIND, That she Chiet, Examining Division, and 
tte Gexeral Counsel or Counsel Gesigzated by him, be and hereby 
ere BUTLOTIZEG FO Take Buch action anc obtain such appraisals, 

sitie repores, Surveys, auc other inforzation as may be deenued 

recessary in connectios with such condemnation.” 


Toe following is a copy of Exhibit a referred to in the forego- 


a4 7es0lution: 


All that certain real estate designated on the Records 
of thd Assessor of the District of Columbia for taxation pur- 
poses 8S Lot G06 in Square 185, together with all buildings 
636 improvenens3 situate thereon, being known as the Normandy 
Buliding, No. 1626 X Street, %. w., Washington, Db. C. and more 


parvicularly deseridsed as follows: 


lot 25 in 2 Le Hoxie, Trustee's subdivision of lots 

in Square 185, as per plat recorded in Liber 10 folio 
1023 of the Records of the Office of tne Surveyor of 

the wiserict oF Coli ; also Lots 26 and 27 in Law. on 
Riggs, Executor's subaivision of lots in Squaro 135, 38 
per piat recordec in Lider 12 folio 102 of the Rocords of 
the Office of the Surveyor of the District of Coluxbia.” 


In this connection, the Board authorized tho Secretary to 


es following lettor: 


\) : 

ee Francois Biddie, 

attorney General of the United States, 
ecient D. C. 


"Re: Condemnation -- Normandy Building, 
1626 K Street, Nortawost, 
Washington, D. C. 


bear Sirs 


"In connection with the expandiag war activities of this 
Corporation and Ceeneeeens created and a organized by + bis 
Sorporation pursuant to Section Sd of Reconstruction Finance 
Corporation act, as amended, this Corporation has Gotermined 
shat it is ere and in the interests of tie United Staves 
tn carrying on its war activities to acquire dy condemnation 
she “property knova a3 ia Building", 1626 K Street, 
Norsawest, washington, D. C., which property is more particu- 
larly descrived in Exhidit a, tive copies of «nich are hereto 
e@ttached. You are accordingly requested to cause proceedings 
&@o bo comnencod at the earliest possidie date for the conden- 
tation of tne absolute fee simple title to said property for 
and on behalf of xeconstruction Finance Corporusion, a cox 
ration duly created by the United States of Anerica pursusat 
%0 47 Stat., Chapter 8, pages 5-12, approved January 22, 1932 
(15 U.S.C. 601-617), as amended. Said proceedings should de 
undertaken pursuant to Section 201, Title Ii, Second war Powers 
act, 1942, in accordance with Executive Order No. 9217 « dated 


ugust ?, see i 
| 


"Five Contes of a plat dated January 9, 1932, showing the 
property to be taken are enciosed herewith. Tnere is also ea- 
closed certificate of title covering such property, issued by 
Columbia Title Insurance Company and Real Estate Titie Insur- 


apco Company, washington, D. C. 


"Immediate possession of the property is required. Ap- 
praisals are zow being made and it is contenpiated that, upon 
the completion of such appraisals, a deciaration of taking 


eilte filed in the cause and the amount of estimated just 
przonsation be paid into the OEY of the court ia accord- 
se with Section 628 of Title 16 of the District of Columbia 
te. It 1s Our undorstanding, however, that where condemia- 
sica Occurs under the Second war Powers act, 1942, possession 
-,* be obtained without declaration of taking being filed. 
"Conponsation for tho proporty is available and will de 
2 dy this Corporation when required." 


e 
in cthis connection also, the Board authorized the General Coun- 


es send the following letter: 


ec:roredle Norman X. litseli, 
assistant attorney General, 
Tapare=eat OF Justice, 


arshington, De C. 


Normandy Buildings, 
1525 K Street, Northwest, 
®ashington, D. C. 


“car Size 
"Tuere is enclosed herewith copy of letter addressed to 
tra attoraey Generel by the Secretary of this Corporation rela- 


tite to the captioned matter. 


"Snore are also enclosed herewith two additional copies 
sf Exhibit A and two copies of the plat of survey." 


BINUTES GE A eeTI ve OF THE BOARD OF DIRECTORS 


OF Tid RECON STRUCTION FINANCE CORPORATICH 


November 9, 1942 
. | 
A special meetiag of the Board of Directors of the Reconstruction 
oration was held at 811 Vermont Avenuc, Northzest, Washington, 


, at 4:30 P. Xe, Konday, Novenber 9, 1942, in accordance with Arti¢le I 


I 2 sxe By-La%s- | 


Present: 
Mr. Henderson, Presiding; 
lir. Husbands, 
kr. Klossner, 
° 
kr. Hobson, Secretary, 


hr. NeGrath, Chief, Sxamining Division, 
hr. MeLaughlin, Counsel. 


{he minutes of the meeting of the Board on November 7th were ap- 


Tne Board adopted the following resolution: | 
| 

"WHEREAS, pursuant to resolution adopted by the Board of 

Directors of this Corporation on October 26, 1942, the United 

States of America acquired through condemnation proceeaings in 

the United States District Court for the District of Coiunbia, 

possession of the Normandy Building, 1626 K Street, Northwest, 

gashington, D. C. (heroiasfter referred to as tho 'Property") 

for tho use of this Corporation ard its subsidiaries; and 


"yWiEREAS, in order to prevent litigation with respect to 
the amount of just compensation for the Property, this Corpo- 
ration and Louis a+ hontague, as Owner, desire to enter into 


an Agreomoent with respect to said compensation; 


he he 6 | 
S| 
’, Maj0LVED FIRST, That the Treasurer or Assistant Treasurer 
» gne Secretary Or Assistant Secretary be and hereby are au- 
aes to execute with Louis A. siontague, under the seal of 
.-. vargoration, Agreement in form hereto attacned. | 
e2I5CLVED SECOND, That the Treasurer or Sete Treas-; 
-tra she Secretary or assistant Secretary >be and nereby are 
a wsesized to execute, on behalf of and eeiions the seal of this 
rerporetion, ceclaration of teking in form approved by Counsel 
°: 43 Corporation, pursuant to which the su: of Four Hundred 
wanty-five Thousand Dollars (475,000) will be ceposited in! 
se registry of the District Court of the Unit ted States for the 
ceapriet of Columbia as estinated just compensation for the tak- 


tee of the property. | 


{=0IVED THIRD, That the Treasurer or assistant Treasurer 
2 es is authorized to deliver to Counsel for the Corpo- 
=tign check in the amount of Four Hundred Seventy-five Thou-! 


ery 
' 


nt Sollars (v475,000) payable to the order of Clerk of the | 
‘seeiet Court of the United states for the District of Colux+ 
Arn representing estimated just compensation’, and Counsel de, 
- : hereby 1s authorized to cause said check or the proceeds ; 


s.ereof to be deposited with the said Clerk at the time of tii- 
--> yf tae declaration of taking. l 


te ant 


"XSJOLVED FOURTH, That the Treasurer or assistant Treas-: 
user be and hereby is authorized to deliver to the Chief, Bx-! 
sising Jivision, upon request, checks as follows: 1 


‘a} neck in the amount of $250.00 payable to Charles H. 
foupkins as appraisal fee; 


Chock in the amount of 3500.00 peyable to Thornton W. 
Owen as appraisal fee; 


Sneck in the amount of $450.00 payable to J. a. Wein- 
berg as appraisal fee; 


Check or checks in the amounts designated by said 
Chief, Lxamining Divisien, payable to the party or 
parties designated by said Chief, to cover balance, 
if any, required to be paid by this Corporation pur- 
suant to the terms of the agreenent executed pursu- 
ant to Resolved First hereof, upon receipt of a 
written statement from said Chief, Zxsmining Divi- 
sion, that the amounts represented by said check or 
checks are required to effect settlement in accord- 


ance with the terms of said agreement. 

"RESOLVs) FIFTH, That the appropriate officers of this 
wrporation be and hereby are authorized to execute such in- | 
wprunents, take such action, and issue such instructions, all: 
Set axproved vy Counsel for this Corporation, as may be neces- 
ary to give effect to the agreement executed pursuant to Re- 


solved First hereof." 


Thereupon the meoting adjourned. 


